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ARIZONA’S NEW JUDICIAL ARTICLE ' 


THE HonoraBLE Witu1aM O. Dovuc.as*® 

I take this occasion to pay the Arizona Bench and the Bar a belated 
compliment for an action that went largely unnoticed at the time. A year 
or more before Brown v. Board of Education’ was decided two Arizona 
courts had held that segregation of students in public schools by racial 
standards was unconstitutional. These two opinions were written in the 
superior court, one by the present Chief Justice Fred C. Struckmeyer, 
Jr. of the Arizona Supreme Court, and the other by Justice Charles C. 
Bernstein of the Arizona Supreme Court. On May 7, 1954, ten days be- 
fore the Brown decision, the attorney for Maricopa County advised the 
school boards in Arizona that segregation of students in public schools by 
reason of color was not authorized “by our constitution or by our stat- 
utes.” Before the next September the remaining pockets of segregation 
remaining in Arizona’s school system were eliminated. 

Arizona, as a state, has often been an innovator. She has trod a 
rather lonely way. When the joint resolution admitting her to statehood 
was sent to the White House, President Taft vetoed it because Arizona’s 
first constitution contained a provision for the recall of judges by popu- 
lar vote. This provision collided with Taft’s notion of an independent 
judiciary. Arizona changed her constitution to meet Taft’s objections. 
But once admitted she restored the provision; and it exists to this day in 
Article VIII, Section 1, of the Arizona Constitution. That procedure never 
proved very popular among the various states as evidenced by the fact 
that only eight of the fifty have adopted it. 

The newly proposed article on the judiciary which is on the ballot 
as an initiative measure is not nearly as radical. It follows to a large 
extent the model Judiciary Article which the Section of Judicial Admin- 
istration of the American Bar Association recommended in July of this 
year. It proposes among other things the creation of an intermediate 
appellate court. Thirteen other states now have such a court; and as 
our population increases it is almost certain that more and more states 
will follow. 

A few years ago I was asked by the government of Puerto Rico to 
visit San Juan and give advice as to the problems of its supreme court. I 





t Address delivered to Pima County Bar Association October 25, 1960. 
* See Contributors’ Section, p. 269, for biographical data. 
1 847 U.S. 483 (1954). 
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learned that almost every case went as a matter of right from the trial 
court to the supreme court and that they were presented on typewritten 
records. That court, though composed of able and hard-working judges, 
was five years in arrears. And it seemed impossible for it to catch up. 

One of my recommendations was the adoption of the New Jersey 
system with a flexible intermediate appellate procedure. That precise 
remedy was not chosen. Appeals from administrative agencies were, how- 
ever, routed to the superior courts by the Act of June 26, 1958, Section 1— 
an alternative way of handling a part of the problem. Moreover, a large 
group of cases was made reviewable in the supreme court by way of 
certiorari issued at the discretion of the court. 

Article 6, Section 3, Paragraph 3, of the New Jersey Constitution goes 
further. While the New Jersey Constitution does not create a separate 
intermediate appellate court, it provides that an intermediate appellate 
court shall be a division of the superior court and “shall have such parts, 
consist of such number of judges, and hear such causes, as may be pro- 
vided by Rules of the Supreme Court.” Under the rules of the court, 
the supreme court designates the number of parts, while the chief jus- 
tice assigns, for definite or indefinite periods, the judges who are to sit 
in each part. Each part must have three judges in order to have a quo- 
rum, but the chief justice may appoint as many more as seems needed.? 
Usually there are at least two parts sitting; but there have been as many 
as four and as few as one. The fewer the parts the more judges available 
for trial work. In other words there is great flexibility in the New Jersey 
system, the judges moving back and forth between trial and appellate 
work as the volume of cases dictates. 

The Arizona proposal goes part of the way, leaving more power to 
the legislature than to the supreme court in deciding the composition 
and activities of the intermediate appellate court than does New Jersey. 

Our judicial system faces new and perplexing problems in this age 
of swift communication, great commercial enterprises, and population ex- 
plosions. Our legal structure must move to meet the demands of this 
vast, crowded, industrialized and urbanized society while preserving the 
fundamental concepts of due process that we deem essential to free- 
dom. The members of our profession know better than anyone else why 
an efficient, smooth working system of courts beholden to no political 
boss, no special interest, no newspaper cabal, provides the best possible 
climate for protection of the rights of the people. 

Delay in the administration of justice has been a cause of concern 
for centuries. It was one of the grievances that led to the Magna Carta. 
And observers of the legal scene such as Dickens have seldom failed to 





2 Act of June - = §2 (Puerto Rico). 
3 See N.J. Rev. R. 2:1 








1960] ARIZONA’S NEW JUDICIAL ARTICLE 161 


point a critical finger at the failure to render prompt justice. In Bleak 
House, Dickens let the famous case of Jarndyce v. Jarndyce continue 
until the whole estate was consumed by fees, Richard Carstone, a ward, 
obtaining his only relief in Heaven. 


At one time five years were allowed to prosecute appeals to and 
writs of error out of the United States Supreme Court.‘ Appeals in state 
courts were similarly protracted, seven years being allowed in one state.° 
Those leisurely days are gone. The volume of cases has required litigants 
to act with dispatch. From thirty to ninety days is the time now allowed 
to bring a case to the United States Supreme Court; and extensions of 
time are restricted.° 


The demands now made on our courts, particularly the trial courts, 
are becoming increasingly heavy. All the available statistics indicate a 
steady growth in number of cases filed each year. The reasons are many 
—greater population, greater ability to finance litigation, more laws af- 
fecting our daily lives. This larger case load and the increasing complex- 
ity of much of our litigation makes it imperative that our courts be so 
constructed as to enable them properly to manage their work. We must 
be more careful to insure that the quality of justice is not allowed to 
suffer at the hands of quantity. 


Many states which have accomplished judicial reforms as you now 
propose waited until the evils attending delay and congestion almost 
overwhelmed them. Illinois has had complex problems that will be worked 
out, it is hoped, by a new proposed judicial article.” In some metropoli- 
tan courts in the East the time lag from filing to trial exceeds forty 
months. It is in such areas as these that we begin to hear proposals to 
short circuit jury trials and to refer certain types of cases to boards or 
commissions. 


There are essential elements of our techniques of trial that cannot 
be sacrificed to speed and efficiency. We should never give up the 
notion that trials should take place in a calm, unhurried atmosphere. We 
should not repudiate Canon 35 of the American Bar Association’s Canons 
of Judicial Ethics and let cameras, radio, and television take over the 
courtrooms. We should not dilute our adherence to the adversary sys- 
tem, the right of confrontation of witnesses, and the right of cross-ex- 
amination. We should be alert to protect the right of cross-examination. 
We should be alert to protect the right of trial by jury from inroads urged 





4 See Erwin v. Lowry, 7 How. 172, 184 (1849); 1 Stat. 73, 85 (1789). 

5 See Pounp, APPELLATE PROCEDURE IN Civut Cases 145-46 (1941). 

6 Sup. Cr. R. 11, 22. 

7 See Illinois State Bar Association and Chicago Bar Association, The Proposed 
Judicial Article, 49 Iu. B.J. 24 (1960). 
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in the name of efficiency. As calendar congestion increases, there are 
always those who would streamline procedure at the expense of basic 
rights. The record of the trial of Sir Walter Raleigh® is an ancient example 
of how easily the demands of efficiency are used to mask injustice. 
Raleigh was denied the right to face his accusers because it would be 
impossible to get people to be accusers if they had to face cross-examina- 
tion. 


Yet a man’s rights may be greatly depreciated if he must wait two 
or more years to get inside a courtroom to establish them. It is a hope- 
ful sign that the issue of delay in Arizona’s courts is being met with a 
boldness and determination that is characteristic of the West. 


Arizona has a record of willingness to take new steps in the direc- 
tion of improving its judicial administration. This state was one of the 
first to adopt Rules of Civil Procedure modeled on the Federal Rules. 
The latter were the product of much effort on the part of some of our 
ablest lawyers, judges and teachers and constituted sweeping innovations 
in legal procedure. The willingness to adopt new ideas is evident in 
your present efforts to modernize your judicial structure. 


In Arizona, I understand, the problem of court delay is acute in 
Phoenix and is foreshadowed in Tucson and other urban areas of the 
state. I am told that an unreasonable time lag is beginning to be felt in 
the appellate reaches of the court system. It is good that you want now 
to anticipate the difficulties that in time will become more urgent. 


I shall not comment in detail on the proposal to be submitted to 
your voters next month. There are at least three essentials of a judicial 
system that this proposal promotes and encourages: 

(1) An intermediate appellate court is normally accompanied by 
a reduction in the obligatory jurisdiction of the supreme court. That was 
done in Puerto Rico, as I have indicated, and in New Jersey.’ The in- 
crease in discretionary jurisdiction is designed to give judges the time 
necessary for meditation and deliberation and to try to prevent them 
from being overwhelmed by the minutiae of small and unimportant 
cases. The reduction in the obligatory jurisdiction of the United States 
Supreme Court, as a result of a 1925 Act of Congress,'® made it possible 
for the Court to hear on the regular calendar—for the first time in 100 
years—cases docketed during the term. The presence of discretion in the 
Court to refuse to review an intermediate appellate court in the federal 
system or a state court, as the case may be, is today the only way we 
keep our docket in manageable condition. Today petitions for certiorari 





8 2 How. St. Tr. 1 (1603). 
9 N.J. Const. Art. 6, $ 5. 
10 43 Stat. 936 (1925). 
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that are granted or appeals that are noted during the first three months 
of a term are generally heard during that term. The discretion to grant 
or deny petitions for certiorari under the standards prescribed by Con- 
gress is exercised in the favor of a grant in about ten percent of the 
cases.'' This history and those statistics, as well as New Jersey’s and Puerto 
Rico’s systems, are relevant to the problem of relieving any state supreme 
court from the duty to hear every case, no matter its merits or import- 
ance. 


Arizona has approached the problem differently. The obligatory 
jurisdiction in appellate cases is not reduced. The supreme court is, how- 
ever, empowered to sit in divisions—a feature absent from the New Jer- 
sey system and from the Model Judiciary Article of the American Bar 
Association. The United States Supreme Court is not empowered to sit 
in divisions. Article III, Section 1 of the federal Constitution vests the ju- 
dicial power of the United States “in one supreme court”; and in conform- 
ity therewith Congress has fixed a quorum at six." At one time a writ of 
error to state courts, which was submitted not of right but subject to 
the discretion of the court, was routed to one Justice to determine wheth- 
er it should be allowed." There is today, and for a long time there has 
been, no such division of labor even on administrative functions. Every 
Justice votes on every petition for certiarori and on every jurisdictional 
statement. 


Sitting in divisions raises problems of administration comparable to 
those in the courts of appeal in the federal system. A federal court of 
appeals, though composed of more than three judges, may sit in panels 
of three."* There is jurisdiction for en banc hearings under such proced- 
ures as a court of appeals designs.’ I mention these cases not to suggest 
that the federal appellate procedure is the appropriate one for Arizona. 
Sitting in divisions is not without precedent. Puerto Rico is, indeed, pro- 
posing a constitutional amendment to allow it. While the Supreme Court 
of California may sit in divisions,'* and at one time did, the practice is 
no longer followed. Though it is not the trend in judicial reform to allow 
state supreme courts to sit in divisions—the preferred remedy being the 
creation of an intermediate appellate court and the reduction of the 
supreme court's obligatory jurisdiction—Arizona’s proposal is a step 





wan Douglas, The Supreme Court and Its Case Load, 45 Corne.y L.Q. 401, 410 


12 28 U.S.C. § 1 (1948). 

13 See Heike v. United States, 217 U.S. 423, 427 (1910); Twitchell v. Common- 
wealth, 7 Wall. 321, 824 (1869). 

4 Textile Mills Corp. v. Comm’n, 314 U.S. 326 (1941). 

'5 See United States v. American-Foreign SS Corp. 363 U.S. 685, 688 (1960); 
Western Pacific R.R. v. Case, 345 U.S. 247 (19538). 

16 Car. Const. art. VI, § 2. 
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toward giving the judges of her highest court the time needed for re- 
flection and mature deliberation. 

(2) The creation of an integrated statewide judiciary presided over 
by a chief justice who possesses broad powers to assign judges from one 
area to another and from one court to another is an extremely import- 
ant proposal. This is a feature of the newly adopted Constitutions in 
Alaska,” and in Hawaii.’* This feature of your proposal seems to me 
necessary in a system of courts that is flexible enough to meet varying 
case loads in different parts of a state that is growing as rapidly as 
Arizona. 


(8) Provision for an administrative director to assist the chief jus- 
tice is extremely important. The newly adopted Constitutions of Hawaii" 
and Alaska” give the supreme court power to appoint an administrative 
director to supervise the administrative operations of the judicial sys- 
tem. We have such an office in the federal system.”" Obviously one can- 
not administer something without knowing what his problems are. The 
primary function of an administrative director of this character is to 
gather and interpret statistics concerning the stuff of court business, 
which, of course, is litigation. How many cases are there? What kinds? 
Where are they pending? How long have they been pending? Is the 
number of new cases on the up or down grade? The necessity for such 
information is apparent. This is not all that an administrative director 
does. He will have important housekeeping tasks, budget responsibilities 
and the duty continuously to study operations and develop procedures 
the better and more efficiently to process court business. But his statisti- 
cal function will greatly affect judicial administration. They will be in 
part the basis of the decisions by the chief justice as to where he will 
assign judges: for example, in what counties are temporary measures 
necessary to keep the flow of cases moving in such numbers as will keep 
up with intake. For these vital decisions the director’s statistics must be 
current data. He will, of course, compile historical data, such as com- 
parative annual records of the business done in each court which are 
serviceable to show trends in litigation. These will help test the quality 
and effectiveness of judicial administration from year to year in keeping 
dispositions ahead of or at least abreast of new litigation. The reports 
of the administrative director in New Jersey and of the administrative 
office in the federal system show how important this work is. 


Arizona lawyers and judges may be interested in another aspect of 





7 AxasKa Const. art. IV, § 16. 
18 Hawa Const. art. V, § 5. 
19 Jbid. 

20 Arasxa Const. art. IV, $ 16. 
21 28 U.S.C. § 601 (1948). 
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New Jersey’s system. Each of the judges of the trial courts files a week- 
ly report of his activities with the administrative director.” That report 
shows his hours on the bench each day, the names of the causes handled 
during the court day and the time given to each. The supreme court 
adopted administrative rules which prescribed fixed court hours and 
court days throughout the state and forbade the conduct of judicial busi- 
ness in chambers with some exceptions and provided for the filing of a 
weekly report by each judge. This weekly report operates to assure both 
that there will be no inequalities in the burden of judicial work among the 
judges and that what the judges do will be in the open for all to see. 
The weekly report is designed also to minimize another reason for com- 
plaint under the former system. There had often been long delays by 
judges in decisions upon matters to be decided by them and not by a 
jury. Delays as much as eight or ten years were not unknown in some 
New Jersey cases. (I might say parenthetically that the late James 
Alger Fee, when he was federal district judge in Oregon, exerted great 
effort to bring cases to trial promptly. Once he was assigned to the fed- 
eral district court in the eastern part of the United States where, as I 
remember, 600 cases were on the docket, some of them having been 
pending for four or five years. He put the entire batch down for trial 
the next day, giving quite a few lawyers, I understand, ulcers of the 
stomach. As a result of his action there were, I think, over 500 cases 
either dismissed or settled at once, only about 80 going to actual trial. ) 
Today each New Jersey judge lists on his weekly report every reserved 
decision and lists it again on every subsequent weekly report until the 
matter is decided. If the office of the administrative director notes that 
the decision is reserved an undue length of time, an inquiry of the judge 
for a reason usually has the consequence of a prompt disposition there- 
after. The New Jersey bar and bench think this device has made a valu- 
able contribution toward the goal of minimizing delays in judicial deter- 
minations. 


The new Judicial Article which is proposed for Arizona has other 
important features; but the ones mentioned appear to be the most im- 
portant. In the main they have soundness and excitement. That you 
have brought them forth now before problems of judicial administra- 
tion have become unmanageable will give people cause for confidence 
in the leadership of your profession. 

A word of caution is, however, necessary. No system, of itself, will 
master the difficulties which arise in the administration of justice. The 
Constitution of the Soviet Union contains many high-sounding refer- 
ences to the rights of man. But they mean very little in practice. The 





22 N.J. Rev. R. 1:30-5. 
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new court structure envisioned by this proposal will require the care- 
ful administration of a chief justice who is a wise judge and a diplo- 
matic but vigorous administrator. It will require as well the wholeheart- 
ed cooperation of trial and appellate judges who will be called upon 
to sacrifice some small part of what has heretofore been a considerable 
measure of freedom from restrictions on their time and activity. 


Needless to say, this new court system will inevitably create some 
new demands on lawyers as a result of increasing pressures to keep 
calendars current. 

The goal of prompt dispensation of justice of high quality is worth 
whatever small adjustments of habit may become necessary. That is one 
of the first requirements of effective judicial administration. There are 
of course other things as well. There is the problem of a trial, freed of 
the passions of the community. The requirement of a public trial is for 
the benefit of the accused. It was never designed to provide a stage 
for actors or a medium for public entertainment or enlightenment.” 
There is the problem of him who comes in forma pauperis and asks for a 
lawyer.* There is the problem of putting our best men on the bench, not 
leaving it, as is done in a few localities, for the mediocre who need 
political rewards. There is indeed hardly any problem of judicial ad- 
ministration—apart from the sheer volume of cases—which cannot be 
answered by high quality judges. 

By your new proposal you will construct the framework of a work- 
able system under which able and conscientious judges will thrive and 
dispense justice with even hands. This step you take is in the tradition 
of bold thinking about the problems of law in modern society. 





23 See Douglas, The Public Trial and The Free Press, 46 A.B.A.J. 840 (1960). 
24 i Douglas, In Forma Pauperis Practice in the United States, 2 N.H. Bar J. 








MODERN COURTS - WHERE DO 
WE GO FROM HERE? ' 


Morais K. UpAi* 


This is intended as an open letter to the bench and bar from one 
who has proudly played a part in what I hope will be in retrospect one 
of the Arizona legal profession’s finest hours. It is often lamented that 
lawyers as a group are seemingly unable to effectively organize and 
work together in attaining professional objectives. In most states judicial 
reform has come slowly and only after years or decades of bitter 
struggle among groups within and without the profession. 


_ On our first try, however, we have achieved passage of basic, sig- 
nificant and far-reaching judicial reform. This happy result cannot be 
attributed to any one person or group, though there are certainly a few 
who could be singled out for special credit and heroic efforts. Yet the 
job would not have been done without the time and money of dozens of 
Arizona judges and lawyers and their wives. This has been a really 
inspiring and encouraging experience to me. It demonstrates that the 
Arizona legal profession can pull together toward worthwhile professional 
goals. 


But while we are still flushed with victory, may I urge that the job 
is not yet done. I would respectfully suggest that all we have really 
accomplished to this point is to fashion and obtain the tools by which a 
modern judicial house can be built. The hard and detailed job of build- 
ing the structure must now be undertaken. 


Throughout the past six months “Modern Courts” orators (includ- 
ing the writer) have assured the public that passage of 101 would mean 
within a reasonable time the end of undue delay and inefficiency in our 
courts. We cannot afford to disillusion, or incur the wrath, of those 
who have supported and voted for the proposal. 


It is a sad lesson of judicial experience that legislative or constitu- 
tional reform—however well conceived and drafted—will fail in its 
intended results unless lawyers and judges accept the obligation of plac- 
ing the new procedure into effect in the full and intended spirit. Our sis- 
ter state to the east adopted the Federal Rules of Civil Procedure in 
1942, and those who had sought pleading reform retired to their quar- 
ters believing that technical pleading rules had been vanquished, and 
that cases would thereafter be decided on merits with a minimum 





tThis article appeared in the November 15, 1960, issue of the Arizona Weekly 
Gazette. It is being published in the Arrzona Law Review with the permission of 
the Arizona Wee Gazette. The editors believe that in view of the importance 
of the changes an by the passage of Proposition 101 the article should be given 
further circulation. 

* See Contributors’ Section, p. 269, for biographical data. 
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of pleading problems. Yet the New Mexico court, under the misguided 
urging of lawyers opposed to any change from traditional concepts has 
effectively stifled the new and liberal concept of pleading which was 
intended. 

In a plaintive article,’ Professor Jerrold L. Walden traces the sub- 
stantial failure of New Mexico procedural reform. We might heed his 
words: 

. . . [A]s procedural reformers since the day of Field have learned 


to their dismay, it takes more than mere codification of reform to 
attain it.... 


. .. [I]t would be rash to conclude that procedural reform in the State 
of New Mexico has been a complete failure. Yet one can with some 
justification suggest that it has been something less than an absolute 
success. ... 

Realistically, seldom does any reform movement fully live up 
to the exaggerated expectations of those responsible for its concep- 
tion. Particularly is this true in the field of adjective law where 
the emasculation of the Field Code by the courts stands out as an 
everlasting monument to the fate of reform movements. . . . 


Certain lacklustre characteristics of the local reform may also 
be attributed to the rather begrudging acceptance of the Rules by 
many of the senior practitioners of the State who have been thor- 
oughly schooled in an earlier jurisprudence. However much one 
may wish to criticize their judgment in this respect, with their sin- 
cerity there is certainly no quarrel. Traditional concepts are not 
easily discarded, and particularly is this true in such a field as law 
which derives so much of its impetus from . . . forces intent upon 
preserving established orders. . . . Like old soldiers, old precepts 
do not die; they merely fade away. 

As lawyers, few of us relish change—the known is more comfort- 


able than the unknown. In many respects there will be every tendency 
to revert to the old familiar patterns of court administration. Yet it 
must be obvious that the new Article VI contemplates some change in 
judicial organization and administration—otherwise it was futile to 
make all the effort. 

In the past there has been no administrative head of our statewide 
court system; now we will have one. In the multiple judge counties 
there has been no one judge vested with authority and responsibility for 
effective functioning of the various divisions. Now those counties will 
have a presiding judge. 

If the new system is to be new—if it is to accomplish anything— 
those who are given administrative authority and leadership must exer- 
cise authority and lead. The remainder of the bench and bar must accept 





1 Walden, The “New Rules” in New Mexico—Some Disenchantment in the Land 
of Enchantment, 25 F.R.D. 107 (1960). 
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that leadership graciously and in the same cooperative spirit with which 
the amendment was passed. 


If the leaders will lead and the followers will follow, something 
will be accomplished. Otherwise we must surely face the wrath of those 
who were promised reform. Otherwise we must accept the jeers of 
those cynics who said that 101 would not meet the problems of ineffi- 
ciency and delay. 


Few readers will disagree with the generalities above. Problems are 
bound to arise, however, when we seek to spell out specifics in the nu- 
merous areas where action will be needed to implement the Modern 
Courts Amendment. At the risk of creating controversy, I should like in 
the following paragraphs to suggest effective methods by which the new 
Article VI can be put into action and its objectives achieved. These 
suggestions, offered as a basis of discussion, are mine alone; they come 
from one who has no personal experience in judicial administration. 
Some of them may be ill-advised. They are offered respectfully and 
with full deference toward the views of other lawyers and the feel- 
ings of those judges who will have the authority and responsibility for 
day to day action. But now that the new Article VI is in effect, we must 
move forward. 


Legislation 
Proposition 101 was a constitutional amendment designed to estab- 
lish basic structures; details were left to be covered by existing or sup- 
plemental legislation. While many of the beneficial provisions of the 
new Article VI are self-executing, it is obvious that a small legislative 
package is immediately needed to place the new system into full effect. 
The State Board of Bar Governors has already obtained the services of 
Howard Thompson and Ford Dodd who gave yeoman service in the 
drafting of 101. These able attorneys have been requested to draft pro- 
posed legislation along the following lines: 


1. Section 7 of the new Article VI authorizes an “administra- 
tive director” to assist the chief justice in his supervision of the inte- 
grated judicial department. However, an act will be required to 
establish this office and to appropriate funds for salaries, equip- 
ment and staff. If a salary in the $12-15,000 range can be fixed, it 
would seem to me that we might attract a lawyer of real talent 
who would want to make a career in this field. 


2. Section 9 of the old Article VI limits civil jurisdiction in 
justice courts to $200. The new section 32 gives justice courts such 
civil jurisdiction “as may be provided by law.” We urgently need a 
new statute fixing the justice court’s civil jurisdiction at $500. This 
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will remove hundreds of cases per year from the superior court 
docket. This legislation should permit transfer of pending superior 
court cases to justice courts where the amount involved is between 
$200 and $499. 


8. Under Arizona Revised Statutes Section 12-211 and Civil Rule 
53, the powers of commissioners and masters are quite limited; mas- 
ters and referees may now be compensated only by assessing their 
fees against the parties. Legislation should be drafted and passed 
permitting general and effective use of court commissioners and 
masters paid a salary and compensation from public funds. These 
officials could relieve superior judges of much time-consuming quasi- 
judicial work, freeing more time for the essential and non-delegable 
job of deciding contested legal matters. 


4, Several attorneys have suggested that legislation should be 
immediately sought creating “municipal” courts in the larger coun- 
ties. The courts would be intermediate between justice and superior 
court and would have perhaps $2500 civil jurisdiction. I personally 
feel that we should postpone consideration of such action until the 
new system can be observed in operation for at least a year. 


The Supreme Court 


Passage of Proposition 101 imposes new and important responsi- 
bilities and tasks on the members of the supreme court. The justices, 
and especially the new chief justice, will need the sympathy and assist- 
ance of every other judge and lawyer. In my judgment, these are the 
fields of action which the chief justice and supreme court should con- 
sider: 


1. The court will need to meet formally and elect a chief jus- 
tice and a vice-chief justice. On these two officials will fall the prin- 
cipal burden of leadership in putting into effect the integrated judi- 
cial system contemplated by 101. All the energy, tact, and adminis- 
trative skills of the chief justice and vice-chief justice are bound to 
be called upon in the initial organization and early years of the new 
system. 


2. The court will need to recruit and appoint an administra- 
tive director for the court system. If an adequate salary can be ob- 
tained, it may be possible to attract some outstanding member of the 
bar for this vitally important post. The new profession of court ad- 
ministrator has become an exciting and challenging field for law- 
yers who have administrative interest and talents. 

8. The court will need to select and appoint a presiding judge 
for the superior courts of Maricopa, Pima, Pinal and Yuma coun- 
ties. No doubt the justices will consider administrative skills, ability 
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to work with fellow judges, vigor, tact, and decisiveness among the 
criteria by which these four very important selections will be made. 

4. As noted under “Legislation” above, our court system could 
grind out a larger volume of litigation if masters and commission- 
ers were more widely used for ministerial and less important judi- 
cial functions. Under the new section 24, the supreme court may, by 
rule, fix the powers and duties of masters and commissioners. In the 
large counties, the presiding and/or assignment judge might well be 
assigned one or more masters with broad and general powers to as- 
sist him with his duties. I believe the supreme court should supple- 
ment the legislation contemplated above by amending Rule 53 to 
give masters and commissioners rather broad general powers. This 
is discussed below in some further detail. 

5. For some years the supreme court and the state bar have 
considered various proposed revisions of the Rules of Civil and 
Criminal Procedure. Many of these changes are designed to simplify 
and expedite civil and criminal actions. The new chief justice, 
working with the state bar, might well give prompt consideration 
to changes in the Civil and Criminal Rules, where indicated. I 
contemplate no wholesale revision of the Rules of Civil or Criminal 
Procedure. I believe the federal rules are sound and have proven 
generally excellent, and we should not deviate from them. There 
are a few areas of local practice covered by the rules where improve- 
ments can be made. Arizona Revised Statutes Section 12-101 pro- 
vides for an advisory board appointed by the state bar to assist the 
supreme court in the review and promulgation of rules of proced- 
ure. The assistance of an active committee during the next busy 
months might well be appreciated by the supreme court. 

6. One of our most serious problems—affecting every county, 
large and small—is the calendar delay in the supreme court’s dispo- 
sition of ordinary non-priority civil matters. The supreme court will 
undoubtedly be able to make some kind of an effective attack in this 
direction though the increased rate of filings does not augur well 
for the future. In 1959 the supreme court disposed of 183 matters, 
yet 251 new filings occurred. Of the 183 cases handled, 111 matters 
were disposed of by written opinions and 72 without written opin- 
ion. The supreme court can, and doubtless will, want to immed- 
iately place into effect the use of three judge panels to hear routine 
appellate matters. I feel confident this factor alone could increase 
the output of written opinions from 1959’s 111 to perhaps something 
in the range of 150. This might prevent any addition to the back- 
log and might be a start in the direction of reducing the time lag. 

7. Another aspect of the serious delay in ordinary civil ap- 
peals deserves comment. As the backlog has grown in recent years, 
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there has developed a vicious circle. More and more attorneys devise 
grounds for and seek review of civil matters by the route of the ex- 
traordinary writ. This means more delay in the ordinary civil case, 
and so we find even more attempts at “calendar crashing” via the 
original writ. The problem was ably and frankly stated by William 
Rehnquist in his article, “Extraordinary Writs and Appellate De- 
lay.”? Civil appeals constitute roughly 70% of the work of the su- 
preme court. Yet in the first two and one-half months of 1960 (to 
use an illustrative period for which I have statistics) the supreme 
court decided or took under submission a total of sixty-eight cases. 
Of these, forty-six were priority cases (including many original writ 
matters); and only twenty-two (83% ) were ordinary civil appeals. 
Yet the filing rate of civil appeals has been about twelve per month 
—or a total of thirty in the two and one-half month period in ques- 
tion. The supreme court from early times has had an announced 
policy of refusing to issue original writs unless special or compelling 
reasons were shown: 

In cases in which the superior courts have concurrent juris- 
diction with this court, we shall decline to take original jurisdic- 
tion, unless the complaint shows special reasons why we should 
do so, and the complaint may be Filed only after first obtaining 
leave of this court. Aside from other considerations, the volume 
of — business in this court would seem to require such 
a rule. 

This policy should be affirmed and followed so that a real effort 
to reduce the backlog of civil appeals can be made. However, su- 
preme court filings are increasing at a steady rate; and the chief 
justice, under the new system, will necessarily devote a substantial 
amount of his time to administrative duties. It seems to me that im- 
mediately or very soon it will be necessary to create an intermediate 
court or enlarge the supreme court by several justices. Personally, 
I favor enlarging the court as the simpler expedient since all its de- 
cisions are final, and a seven man court could probably preclude 
the necessity of an intermediate court for a few years at least. 


8. To effectively use the three man panel, the court should, 
under section 2 of the new article, adopt a rule or policy with re- 
gard to the assignment of cases to panels and to en banc hearings. 
In most states, as I understand it, the chief justice initially deter- 
mines whether a case will be heard by panel, or en banc, and he 
names the justices to constitute the panel if the former is decided 
upon. However, there is usually a rule or practice requiring en banc 
hearing if any three justices so request. 





2 Arizona Weekly Gazette, April 7, 1960, p. 1, col. 1. 
3 State v. Jones, 15 Ariz. 215, 293, 137 Pac, 544, 547 (1914). 
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9. Statistics are not merely casual arithmetic in court adminis- 
tration. They are the basic facts from which a problem can be recog- 
nized and attacked. In his masterful manual, Improving the Adiminis- 
tration of Justice, Justice Vanderbilt says: 


There are those, of course, who always look askance at all sta- 
tistics and at judicial statistics in particular. Yet how can an ad- 
ministrative judge intelligently and effectively exercise his as- 
signment powers unless he has accurate and up-to-date informa- 
tion as to where judges are needed and from where they can 
be spared? How can anyone intelligently determine what courts 
are needed, what the jurisdiction of those courts should be, and 
how many judges are actually required if detailed information 
with respect to the work of the courts is not available? 

The new court administrator will want to devise a simple and effi- 

cient way of providing the chief justice, and the presiding judges, 

with accurate current statistics on the judicial system. 


Superior Courts 

Many matters applicable to the superior courts have been discussed 
above. The new presiding judges in the multi-judge counties will need 
the full cooperation and good faith of bench and bar in putting the 
new system into effect. He will need to co-ordinate with the chief jus- 
tice and with the court administrator on mutual problems. He will now 
be able to have the backing, prestige, and help of the chief justice in 
meeting local problems involving creation of new divisions, budgetary 
and personnel matters, and promulgation of local administrative polli- 
cies. 


Without trying to be presumptuous, I should like to make the fol- 
lowing suggestions relative to superior court procedures: 

1. It is thought by some that the presiding judge will simply 
perform the same functions as the “assignment judge,” but with a 
new title. I disagree. Indeed the system I think might work far bet- 
ter if the presiding judge appoints another judge as assignment 
judge from time to time to handle those functions now performed 
under the assignment system. The presiding judge must be free 
to survey major problems and policies. We must not lose the big 
picture in a mass of detail. 


2. The new presiding judges in Pima and Maricopa may wish 
to consider whether increased efficiency would result from some 
degree of specialization among the various divisions—with as- 
signments rotated from year to year or time to time to avoid undue 
boredom or restlessness among the judges. This suggestion has been 





4 VANDERBILT, IMPROVING THE ADMINISTRATION OF JusTICE 74 (1957). 
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made previously and should be given a try in my opinion. It works 
effectively in Los Angeles and elsewhere. A judge working constant- 
ly with criminal cases can try a particular action more quickly and 
efficiently, and with less chance of error, than one shifted con- 
stantly from one field to another. 


8. There are many areas where an immediate use can be 
made of full time commissioners or masters, providing the enabl- 
ing legislation mentioned above can be obtained. Certainly we 
would obtain hundreds of hours of additional judge time if commis- 
sioners could be delegated such things as making routine trial set- 
tings, assigning motions to particular divisions and times for argu- 
ment, assigning cases for trial or pre-trial, approving and exonerat- 
ing bonds, dismissing cases on stipulation, taking of evidence in 
default matters, fixing times for hearing on probate matters, injunc- 
tions, and the like; issuing orders to show cause in domestic rela- 
tions and reciprocal non-support cases; conducting debtor exam- 
inations. 


4, There are many other areas where masters and commission- 
ers could be of help. There is some question whether a master 
should conduct a pre-trial, though I believe it might be successful. 
However, where there is long calendar delay, many courts have 
used such officials for a “pre” pre-trial in the early stages of the 
litigation. Such a hearing could operate as a screening process to 
separate those cases requiring full scale jury trials from those which 
could be placed on the short-cause or non-jury calendar. Such an 
early hearing might also clarify the issues, and result in stipula- 
tions which would shorten and simplify the pre-trial and trial. 

5. The new section 15 permits waiver of trial by jury in all 
criminal cases. The presiding judge will want to encourage defense 
counsel and the county attorney to utilize this important provision 
wherever possible. 

6. Obtaining current and suitable statistics at the superior 
court level is of extreme importance as discussed above. The clerk 
of the court, court administrator, and other officials can aid the pre- 
siding judge in devising and obtaining these. 

7. The presiding judge in consultation with the chief justice 
will undoubtedly wish to work out a regular and orderly plan for 
use of non-resident and retired judges. 

8. While the new organization and procedures outlined above 
will in themselves enable the Maricopa County judges to process a 
larger number of cases, I think we must frankly face the fact that 
the present calendar backlog will only be reduced when we ob- 
tain a sufficient number of judges. Regardless of the efficiency of the 
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system, eleven judges cannot do the work for which twenty are 
needed. The 1959 study of the Maricopa Bar Association clearly 
shows that the number of dispositions per judge in Maricopa 
is equal to or better than that of Tucson, San Diego and other com- 
parable metropolitan areas. San Diego County with a population 
comparable to that of Maricopa now has nineteen superior judges. 
Under the one judge per 30,000 population formula, Maricopa is 
entitled right today to eleven more judges, or a total of twenty-two. 


I would urge the chief justice, and the presiding justice of 
Maricopa to immediately prepare a program for obtaining and 
housing the twenty to twenty-five superior courts which this grow- 
ing metropolitan area will require in the next decade. Certainly four 
to six new divisions should be established within the next two 
years. 


This list is not exclusive; but perhaps it will stimulate discussion 
and thought. 

The tasks and responsibilities which will devolve upon the Maricopa 
presiding judge are truly awesome. It will not be enough that he halt 
further increases in calendar backlogs. He must have the leadership and 
ingenuity to start bringing superior court calendars up to date. Whether 
legislation authorizing appointment of judges pro tem is desirable in 
this effort can be considered after the new system has been tested in 
actual operation. 


Justice and Police Courts 


In many respects the justice of the peace and police magistrate 
are the forgotten men in our judicial system. The new chief justice and 
court administrator can do much to help the magistrates upgrade the 
performance of these “inferior” courts. The legislature has long been 
concerned about helping solve problems of the ninety-five justice of the 
peace courts, and appropriated funds for an excellent and detailed study.° 
The state bar has a special committee on justice and police courts which 
can aid the chief justice, court administrator, and the legislature in im- 
provements in this area. 

In other states the chief justice with the help of his court admin- 
istrator, the attorney general, and the local college of law have spon- 
sored annual or periodic seminars for justices of the peace, featuring 
practical lectures and demonstrations on dignified, efficient procedure 
in lower courts. No doubt the magistrates would welcome such attention. 





5 See 1958 Report on Justice of the Peace Courts in Arizona prepared by the re- 
search staff of the Arizona Legislative Council, containing many conclusions and 
recommendations. 
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At these meetings the chief justice could discuss problems of the 
magistrates and obtain their recommendations regarding needed legisla- 
tion and rules of court. The prestige of the chief justice can be a real 
help to the magistrates in presenting their legislative, budgetary, and 
housing problems to the legislature and boards of supervisors. 


Utah University recently published a magnificent Manual for Jus- 
tices of the Peace.‘ Couched in plain and simple language it summarizes 
important principles of criminal and civil law and shows the layman 
judge exactly how to conduct a preliminary hearing, inquest, civil trial, 
or marriage ceremony, etc. I am delighted to report that Dean John D. 
Lyons of the University of Arizona College of Law has been trying to 
obtain funds and personnel to draft a similar manual for Arizona. This 
is a most important project which all of us should encourage and assist. 


Conclusion 

The problems which led to passage of Propostion 101 were not 
solved on November 8. They can be met and solved in the months and 
years ahead, but they will not go away if they are ignored. We will need 
vigorous, active, far-sighted, tactful, judicial leadership. 

And just as important we will need some real cooperation, restraint 
and “followership” on the part of every: lawyer. Able lawyers must be 
willing to serve as judges, court administrators, commissioners and mas- 
ters. We must be willing to try new procedures and devices. We must 
avoid undue criticism of judges who have the courage and initiative to 
devise and experiment with new methods of administration. 

If the end of 1963 finds us still with unreasonable delay in the su- 
preme and superior courts, we will all be at fault; and we will have 
justly earned the censure of the thousands of voters who followed our 
recommendations. 





6 University of Utah Press ($3.00). 





THE RESTATEMENT AS A SOURCE OF 
CONFLICTS LAW IN ARIZONA ' 


ALBERT A. EHRENZWEIG*® 


The Supreme Court of Arizona, according to its repeated state- 
ment, “has consistently held that it will generally follow the Restate- 
ment of Law unless a different rule has been pronounced by the court 
in prior decisions or by legislative enactment.” Fortunately, this state- 
ment need not, and indeed cannot, be taken literally. In the first place, 
the court itself has declared it “unwise to follow this rule blindly,” and 
reserved the right to examine the “merits,” wherever proper.? Sec- 
ondly, in a large number of cases, the court has exercised this right 
and continued its fine tradition of announcing new law, in the absence 
of primary authority, on the basis of a thorough weighing of conflicting 
policies. Finally, literal interpretation of this statement would impute 
to the court an unconstitutional practice. But even if understood as giv- 
ing the Restatement mere persuasive authority, this statement, coming 
from the highest court of the State, is, at least in the law of conflict 
of laws, fraught with danger to the orderly administration of justice. 

In this study, I shall first try to show that the court’s statement, 
though referring to “holdings,”* would, if taken literally as recognizing 
the Restatement as a source of law, imply the unconstitutional abdica- 
tion of the court of its judicial, and its assumption of a legislative func- 
tion. I shall then attempt to prove that whatever merits it may have in 
other fields of the law, the Restatement should not be given even per- 





+ The author is greatly indebted to Professor William S. Barnes of the University 
of — College of Law for a compilation of Arizona cases on the law of conflict 
of laws. 

* See Contributors’ Section, p. 269, for biographical data. 

1 Irwin v. Murphey, 81 Ariz. 148, 302 P.2d 534, 587 (1956). See also Rodriquez 
v. Terry, 79 Ariz. 348, 290 P.2d 248 (1955); Bristor v. Cheatham, 75 Ariz. 227, 
225 P.2d 173 (1953); Ingalls v. Neidlinger, 70 Ariz. 40, 216 P.2d 387 (1950); 
Western Coal & Mining Co. v. Hilvert, 63 Ariz. 171, 160 P.2d 331 (1945); Waddell 
v. White, 56 Ariz. 525, 109 P.2d 843 (1941); Smith v. Normart, 51 Ariz. 134, 75 
P.2d 38, 42 (1938). 

2 Reed v. Real Detective Pub. Co., 63 Ariz. 294, 303, 162 P.2d 183, 188 (1945). 

3 The use of this term in this context does, of course, not follow its ordinary 
meaning in relation to a decision on particular facts. The court’s use is unfortunate 
since it disguises its legislative function here assumed. 
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suasive authority in the law of conflict of laws, because (1) the Re- 
statement of this subject is, and is likely to remain, a dogmatic struc- 
ture frequently lacking contact with the living law; and because (2) 
reliance on this document in the past has created serious obstacles for 
Arizona courts in their endeavor to partake in the growth of the law 
elsewhere. 


CONSTITUTIONALITY OF ARIZONA PRACTICE 

Article III of the Constitution of the State of Arizona provides 
that “The powers of the government of the State of Arizona shall be 
divided into three separate departments, the Legislative, the Executive, 
and the Judicial; and, except as provided in this Constitution, such de- 
partments shall be separate and distinct, and no one of such depart- 
ments shall exercise the powers properly belonging to either of the 
others.” 

The scope of the judicial function is not easily defined. But, as the 
Supreme Court of Arizona has declared repeatedly, this function can 
never include the announcement of abstract rules to be applied in fu- 
ture cases. Such announcements are the prerogative of the legislature.‘ 
By “holding” that it will follow the Restatement in future cases, the 
court, it is submitted, would infringe this prerogative,> and, without leg- 
islative authority, renounce its constitutional power and duty to exer- 
cise its judicial function. Where a case is not covered by statute or 
precedent, every court has the power and duty to adjudicate the case 
before it in the light of what it considers just in the particular case.‘ 
It cannot divest itself of this power and duty by leaving the decision 
to another governmental body, let alone a private institution like the 
American Law Institute. Not even the legislature is authorized thus to 
delegate its authority. A fortiori the courts cannot do so. If the highest 
court of a state were to declare that it will follow a certain set of 
rules, the citizens of its state would be expected and directed to abide 
by these rules—and this would be making law. 





4 See, e.g., Bristor v. Cheatham, 73 Ariz. 228, 240 P.2d 185, 193 (1952); modi- 
fied on other ground, 75 Ariz. 227, 255 P.2d 173 (1953): “The ’ problem of how and 
when percolating waters of this state are to be hereafter appropriated is a legisla- 
tive and not a judicial function.” (Italics added.) 

Only the rule-making power as to procedural matters is shared by the courts. 
State v. Superior Court, 60 Ariz. 69, 131 P.2d 983 (1942). Courts “. . . of course 
have inherent power to promulgate "procedural rules, but it is equally well settled 
that such is not the case with reference to substantive law.” Eastman v. State, 1381 
Ohio St. 1, 1 N.E.2d 140, 145 (1936). 

5 In Great Northern Ry. Co. v. Sunburst Oil & Refining Co., 287 U.S. 358 (1932), 
the United States Supreme Court, speaking through Mr. Justice Cardozo, seems 
to have approved the practice of “prospective overruling.” See PATTERSON, JurIsPRU- 
DENCE 577 (1953) “a on the effect of overruling decisions in general,e.g., O’Malley 
v. Sims, 51 Ariz. 155, 75 P.2d 50 (1938). But this practice is a far cry from es- 
tablishing as ‘inding a body of rules not previously examined by the court. See also 
Eastman v. State, supra note 4. 

6 See PATTERSON, JuRISPRUDENCE 585 (1953). 
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THE RESTATEMENT OF THE LAw oF ConFLicr oF Laws 

The American Law Institute itself has never aspired to having its 
Restatements treated as sources of law. Even benevolent writers have 
warned the judiciary not to treat its propositions “as sacred oracles,” 
if for no other reason than that “the representative form of government 
and the principle of legislative supremacy demand that the choice and 
formulation of important policies shall be made by elected officials,” 
and that the aims of the Restatement “precluded any discussion of con- 
flicting views and of the arguments of each.” 

In most Restatements individual biased opinions have been largely 
avoided “by bringing together a group of legal experts . . . whose peculiar 
slants were minimized by arduous criticism and discussion of proposed 
texts,” and “by regularly, though not uniformly adhering to the rule that 
the text must state the preponderant view of the American case law.” 
That these safeguards have been largely dispensed with in the Restate- 
ment of Conflict of Laws, is a matter of general knowledge. Its re- 
porter, Professor Beale, however admirable his motives, has presented 
to the profession what is virtually his own most personal views. 

Professor Yntema shortly after the publication of the Restatement 
found the following deviations from existing law: “(1) Non-statement of 
relevant, substantiated doctrine; (2) Non-statement of relevant legis- 
lative trends; (3) Statement of non-substantiated doctrine; (4) State- 
ment of existing law of doctrine repealed by the majority of American 
jurisdictions; (5) Inaccurate statement of existing precedents; (6) Ac- 
ceptance of inappropriate and questionable English precedents as au- 
thority.” Beginning with this condemnation and that by such scholars 
as Walter Wheeler Cook" and Ernest Lorenzen," writers in this field, 
with few exceptions, have in painstaking and elaborate studies on specific 
subjects, shown that the law is otherwise and has always been other- 
wise."® In this field, then, the Supreme Court of Arizona could not, as 
it did in others, justify its reliance on the Restatement as coming “from 
an authority which the bench and bar of the country regard as the 
highest.” 

It cannot be said in rebuttal that the American Law Institute itself 
has since rejected Professor Beale’s views, by engaging in the compila- 
tion of a Second Restatement. Those drafts of this revision which have 
so far been published, have retained the general theory and organi- 





7 Id. at 223. 

8 Id. at 222. 

9 Id. at 222. 

10 Yntema, The Restatement of the Law of Conflict of Laws, 36 Coxtum. L. 
Rev. 188, 222 (1986). 

N Coox, THE LocicaAL AND LEGAL BASES OF THE CONFLICT OF Laws (1942). 

12 LORENZEN, SELECTED ARTICLES ON THE CONFLICT OF Laws (1947). 

13 See generally EHRENZWEIG, ConFLicT OF Laws 16 (1959). 

14 Lightning Delivery Co. v. Matteson, 45 Ariz. 92, 39 P.2d 988 (1935). 
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zation of Beale’s Restatement.'> Even assuming that the American Law 
Institute will nevertheless succeed in compiling a set of “rules” more 
responsive to the practice of the courts than its predecessor, the Ari- 
zona Supreme Court will be faced with a dilemma to which there is 
no satisfactory answer. Obviously acceptance of any future changes of 
the Restatement would constitute unconstitutional delegation of a pri- 
vate institution to make law. If, on the other hand, the court were to 
continue to defer to the (First) Restatement, the court would have de- 
prived the law of Arizona of any later improvements by the Institute. 
THe Conruicts RESTATEMENT IN ARIZONA 

The number of cases in which the Arizona Supreme Court has fol- 
lowed its own “holding” is small.’ But this fact does not exclude the 
possibility, and indeed probability, that numerous lower courts may have 
been and may yet be induced by this “holding” to apply initially erron- 
eous or long obsolete “rules” of the Restatement which the supreme 
court itself would reject. The following analysis is necessarily limited 
to the reported cases. But even this inconclusive analysis reveals the 
great danger of the present practice.” Most of the cases concern the law 
of jurisdiction and judgments with only a few cases bearing on choice 
of law. 
a. Jurisdiction ; 

In In re Hindi"* an Arizona domiciliary had obtained a decree against 
a New Mexico resident declaring the latter to be the father of petition- 
er’s child. The Supreme Court of the State reversed on the ground that 
the action was not one in rem and that, therefore, in accordance with 
the “concise” statement of the bases of jurisdiction in Section 77 of the 
Restatement, Arizona could not “exercise jurisdiction” upon personal 
service effected in New Mexico. Much has happened since the case of 





15 See, e.g., as to the fundamental pseudo-concept of “legislative jurisdiction,” 
EHRENZWEIG, CONFLICT OF Laws 12 (1959); and for a study in a particular field, 
Ehrenzweig, Miscegenation in the Conflict of Laws; Law and Reason versus the 
Restatement Second, 45 CorneE.y L. Q. 659 (1960). 

16 For cases from fields other than conflict of laws, see, e.g., Condon v. Arizona 
Housing Corp., 63 Ariz. 125, 182, 160 P.2d 342, 346 (1945); Reed v. Real Detec- 
tive Pub. Co., 63 Ariz. 294, 162 P.2d 183 (1945); Waddell v. White, 56 Ariz. 420, 
108 P.2d 565 (1940); Cole v. Arizona Edison Co., 53 Ariz. 141, 144, 86 P.2d 
946 (1939); Lightning Delivery Co. v. Matteson, 45 Ariz. 92, 99, 389 P.2d 938 
(1935). In the first two cases the court expressly referred to its “rule” of following 
the Restatement, and in the Condon case declared itself “impelled” to follow this 
rule. In Western Coal & Mining Co. v. Hilvert, supra note 1, at 334, the court 
accepts its “commitment” to the Restatement “rules.” 

7 Occasionally the court’s reliance on Professor Beale’s treatise and Restatement 
was merely unnecessary. See, e.g., Smith v. Normart, 51 Ariz. 134, 148, 75 P.2d 
88, 41 (1938). The case concerned the right of a foreign administrator to sue on 
a negotiable instrument, a right virtually beyond doubt. See EHRENZWEIG, CoN- 
FLICT OF Laws 52 (1959). 

18 In re Hindi, 71 Ariz. 17, 222 P.2d 991 (1950). Reliance on this case and the 
Restatement was unnecessary and potentially misleading in Schuster v. Schuster, 
75 Ariz. 20, 251 P.2d 631, 635 (1952). 
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Pennoyer v. Neff whose ruling the Court, in accordance with the Re- 
statement, still treated as “axiomatic.” Even if paternity suits should 
continue to be treated as in personam,” ever since International Shoe, 
McGee and Hanson,”' personal jurisdiction has been extended to cover 
many new cases where a close contact with the forum and proper notice 
may secure “fair play and substantial justice” through constructive 
service.” By relying on the Restatement’s adages, initially incorrect at 
worst, and obsolete at best, the court may have secluded itself from 
the rest of the nation which is well on the way to a rational law of 
forum conveniens.” 

Equally regrettable is the court’s adherence, in Farnsworth v. Hub- 
bard, to the Restatement’s view that “no action can be maintained 
against any administrator outside the state of his appointment upon a 
claim against the estate of the decedent.”*> At least twelve states have re- 
jected this “rule” by statute, at least six states have done so with regard 
to the probably most important case of the defendant non-resident 
motorist, and at least twelve other states have a common law recog- 
nizing general personal jurisdiction over the foreign administrator either 
upon mere service within the state or consent. What appears to be 
the majority of the remaining jurisdictions will permit the foreign ad- 
ministrator to be sued if he is domiciled in the forum state or if the 
suit concerns assets brought into the state. It may be hoped that Ari- 
zona courts will join the general trend and discard the rationally in- 
defensible dogma of the Restatement.”* That they may be willing to do 
so can, perhaps, be assumed in view of Valley Nat. Bank of Phoenix v. 
Siebrand,” where the Supreme Court of Arizona, in obvious disregard 
of this dogma, gave effect to a sale of forum assets by a foreign admin- 
istrator.” 

The greatest single group of jurisdictional conflicts cases in Ari- 





19 In re Hindi, supra note 18, 222 P.2d =. quoting from Blair v. Blair, 48 
Ariz. 501, 62 P.2d 1821, 1823 (1936). In D. W. Onan v. Superior Court, 65 
Ariz. 255, 179 P.2d 248, 248 (1947), the court conceded that the United States 
Supreme Court has “receded from some of the implications” of the Pennoyer case. 
On a new facet of the problem, see 2 Ariz. L. Rev. 143 (1960). 

20 Hartford v. Superior Court, 47 Cal. 2d 447, 304 P.2d 1 (1956). See Enrenz- 
WEIG, CONFLICT OF Laws 81 (195 9). 

21 Hanson v. Denckla, 357 U.S. 235 (1958); McGee v. Int’l Life Ins. Co., 355 U.S. 
220 (1957); Int’l Shoe ‘Co. v. Washington, 826 U.S. 310 (1945). 

22 Assumption of personal jurisdiction in a trust case would as such not exclude 
constructive service. Mackey v. ~ = angler, 81 Ariz. 118, 801 P.2d 1026 (1956) 
(effect of special appearance) was based on — interpretation. 

23 EHRENZWEIG, CONFLICT OF Laws 112 (1959). 

24 Farnsworth v. Hubbard, 78 Ariz. 160, 277 P.2d 252, 255 (1955). 

25 RESTATEMENT, ConFicr or Laws § 512 (1934). 

26 For documentation see EHRENZWEIG, CONFLICT OF Laws 63 (1959). 

27 Valley Nat'l Bank of Phoenix v. Siebrand, 74 Ariz. 54, 243 P.2d 771 Noi 
rigse), citing an inconclusive passage from 3 BEALE, Conriict oF Laws $ 471.1 
(1985 

28 See EHRENZWEIG, CoNnFLicT oF Laws 50 (1959). 
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zona have been those dealing with the concept of domicile. Even 
where the court merely applied well-accepted doctrine, reliance on the 
Restatement as a source of law is likely to create serious problems in 
view of gross over-generalizations thus given the dignity of judicial 
rulings. There can be little quarrel with Hiatt v. Lee,” where, for the 
purpose of an administrator’s appointment, the decedent was held not to 
have been a domiciliary of Arizona, having lived there only for reasons 
of his health for an extended period. But reliance on the Restatement 
“rule” to this effect® is misleading since this rule assumes a unitary 
domicile for all purposes. The American Law Institute itself has not 
adhered to this concept,*' so that reliance on its earlier announce- 
ments puts an unnecessary hurdle in the way of a further growth of 
the common law. 

Uncritical reliance on these announcements in other domicile cases 
may cause similar difficulties. Thus, in McIntosh v. Maricopa County,” 
plaintiff sought a declaratory judgment to the effect that he was en- 
titled to a serviceman’s property tax exemption, having been a resi- 
dent of the state prior to September 1, 1945. While plaintiff had been 
overseas, he had decided to make his home in Arizona after the war. 
He had, therefore, had his wife and child move to the state, and his 
wife’s mother had bought a home for them, where he in fact had joined 
his family on his discharge after September 1, 1945. Both equitable 
considerations and authority** could have supported a decision for the 
plaintiff. But the court decided to the contrary in primary reliance on 
the Restatement™ and its author, Joseph Beale.* 

The draftsmen of the Second Restatement find “good reason for 
saying that [particularly in the case of a military man] . . . his domicile 
should be in the place to which he has sent his wife to prepare a home 
pending his arrival there.” If this view should be embodied in the 
final text, would the Supreme Court of Arizona feel itself bound by 
McIntosh, which is based on the (First) Restatement, or overrule that 
case on the “authority” of the Second Restatement? 

Similarly, the court seems to have tied its hands by defining its 





29 Hiatt v. Lee, 48 Ariz. 320, 61 P.2d 401 (1986). 

30 Id. at 61 P.2d 403, citing RESTATEMENT, CONFLICT oF Laws § 22 (1934). 

31 Cf. RESTATEMENT CONTINUED, CoNnFLICT OF Laws § 9 (Tent. Draft No. 2, 
1954): “Domicile is the place, generally the home, which the law assigns a person 
for certain legal purposes.” (Italics added.) 

32 McIntosh v. Maricopa County, 73 Ariz. 366, 241 P.2d 801 (1952). 

33 Bangs v. Inhabitants of Brewster, 111 Mass. 382 (1873). Cf. Anderson v. 
Anderson’s Estate, 42 Vt. 350 (1869). See also Clark v. Clark, 71 Ariz. 194, 225 P.2d 
486 (1950); Grimditch v. Grimditch, 71 Ariz. 198, 225 P.2d 489 (1950), modified, 
ows 237, 226 P.2d 142 (1951); Ryland v. Ryland, 65 Ariz. 97, 174 P.2d 741 

34 RESTATEMENT, CONFLICT OF Laws § 16, comment 4g, illus. 2 (1934). 

35 1 BEALE, ConFiict oF Laws 139 (1935). 

36 RESTATEMENT CONTINUED, CONFLICT OF Laws $ 68 (Tent. Draft No. 2, (1954). 
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local jurisdiction in custody cases in reliance on secondary authority,” 
contrary to modern liberal trends, though impliedly rejecting the Re- 
statement view.** It now seems clear in other states that this local juris- 
diction is primarily based on considerations of the child’s welfare.® 

In In re Graham’s Estate“ the court denied a widow’s petition for 
the setting aside of a homestead on the ground that she was not an 
Arizona resident, having declared under oath in probate proceedings 
in Washington that both her deceased husband and she were resi- 
dents of that state. The court also stressed the fact, however, that she 
had limited herself in her petition to claiming her husband’s Arizona 
residence. The dissent designated the latter argument as “puerile” in 
view of the Restatement rule that “except where a wife is living apart 
from her husband, she has the same domicile as that of her hus- 
band.*' That this is not necessarily so has now been conceded in the 
Second Restatement.” 

A similar shift in the Institute’s teaching finally casts doubt on the 
authority of In re Lawrence's Estate.“ A foreign corporation had been 
denied appointment as an executor, although it had concededly complied 
with the licensing requirements of Arizona, in reliance on a statute re- 
quiring an executor to be “a bona fide resident of this state.” The Ari- 
zona Supreme Court reversed, declaring this provision inapplicable: 
“To say that a foreign corporation by complying with certain require- 
ments may enjoy the rights and privileges of a like domestic corpora- 
tion, but that it may not enjoy such rights and privileges unless it is a 
(bona fide) resident of the state . . . is contradictory and confusing, to 
say the least. A foreign corporation in such case would have two (bona 
fide) residences, one where created and the other in the state where 
it seeks to do business.“ This the court found “impossible” under Sec- 
tion 41 of the Restatement. But even the Second Restatement has vir- 
tually abandoned the conception of a unitary corporate domicile. 

b. Judgments 


The law of divorce recognition is in continuous flux. The attempt 





37 See Byers v. Superior Court, 61 Ariz. 284, 148 P.2d 999 (1944), relying on 
Corpus Juris for the proposition that the divorce court lacked jurisdiction over the 
custody of absent children of Arizona domiciliaries. But cf. Wilson v. Wilson, 66 
Nev. 405, 212 P.2d 1066, 1071 (1949), in effect repudiating the Byers case. 

38 RESTATEMENT, CONFLICT OF Laws § 117 (1934). 

39 Sampsell v. Superior Court, 82 Cal. 2d 763, 197 P.2d 789 (1948). See in 
general EHRENZWEIG, CoNFLICcT OF Laws 276 (1959). 

4 In re Graham’s Estate, 73 Ariz. 179, 239 P.2d 865 (1951). 

41 Id. at 239 P.2d 368. 

42 RESTATEMENT CONTINUED, CONFLICT OF Laws at 100 (Tent. Draft No. 2, 
1954). For a decision resisting modern trends as to the wife’s separate domicile, see 
Carlson v. Carlson, 75 Ariz. 308, 256 P.2d 249 (1953). 

43 In re Lawrence's Estate, 53 Ariz. 1, 85 P.2d 45 (1938). 

44 Id. at 85 P.2d 47. 

45 sees ConTINUED, CoNnFLICT OF Laws at 125 (Tent. Draft No. 2, 
1954). 
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in the (First) Restatement to freeze this law has been totally unsuccess- 
ful, and repeated amendments have proved necessary. In Arizona such 
amendments are bound to cause grievous confusion so long as the 
highest court continues to treat the Restaters’ announcements as even 
tentatively binding. Thus, in Brandt v. Brandt® and Unruh v. Indus- 
trial Commission,” the court has approved the American Law Institute’s 
1948 version of insterstate divorce law with regard to estoppel against 
the attack of foreign divorces.“ Are further developments in this highly 
uncertain area” now precluded until the Institute sees fit to restate its 
Restatement again? 

In In re Hughes,” defendant had obtained custody of his and 
plaintiff's child in a California court and with that court’s permission 
removed the child to Arizona. Upon the mother’s motion, the custody 
was given to her by the same court in modification of the earlier de- 
cree. Affirming a decree restoring the father’s custody, the Arizona Su- 
preme Court found that full faith and credit had not been violated. 
There is considerable and growing authority for the proposition that 
custody decrees as such are not constitutionally entitled to recogni- 
tion.*' But the court preferred to rely on the Restatement’s mechanical 
domicile test which in countless cases has caused misery and injus- 
tice. It may be hoped that in the future it will decide to follow what 
is likely to become the majority rule of “clean hands.” 

It is fortunate that the court, in Trujillo v. Trujillo, enforcing full 
faith and credit to a sister state support judgment, avoided the anachron- 
istic and inhuman dogma of the Restatement according to which “no 
state will directly enforce a duty to support created by the law of an- 
other state.” It would have been helpful, however, had the court taken 





46 Brandt v. Brandt, 76 Ariz. 154, 261 P.2d 978 (1953). For an attempt to recon- 
cile this decision with In re Brandt's Estate, 67 Ariz. 42, 190 P.2d 497 (1948), see 
Brandt v. Brandt, supra, 261 P.2d at 982. Cf. EnRENzweEIG, CoNnFLict oF Laws 249 
(1959). Should the 1948 amendment of the Restatement be the reason for the ap- 
parent shift in the attitude of the Arizona court? 

47 Unruh v. Industrial Commission, 81 Ariz. 118, 301 P.2d 1029 (1956). 

48 Brandt v. Brandt, 76 Ariz. 154, 261 P.2d 978, 981. Accord, Green v. Green, 
77 Ariz. 219, 269 P.2d 718 (1954). 

49 See in general EHRENZWEIG, CoNFLict OF Laws 244 (1959). In White v. 
White, 83 Ariz. 305, 320 P.2d 702 (1958) (support surviving ex parte ong ee 
the court wisely refrained from relying on the obsolete Restatement. See also Hac 
v. Industrial Commission, 74 Ariz. 305, 248 P.2d 863 (1952); In re Nolan’s Estate, 
56 Ariz. 361, 108 P.2d 388 (1940). 

50 In re Hughes, 73 Ariz. 97, 237 P.2d 1009 (1951). 

51 Bachman v. Mejias, 1 N.Y.2d 575, 186 N.E.2d 866, 868 (1956). The U/S. 
Supreme Court has reserved judgment on this point. Kovacs v. Brewer, 356 U.S. 
604, 608 (1958). For other custody cases based on formal jurisdictional tests see 
Blair v. Blair, 48 Ariz. 501, 62 P.2d 1321 (1936). But cf. for an excellent analysis in 
a domestic case of the court’s philosophy, Fladung v. Sanford, 51 Ariz. 211, 75 
P.2d 685 (1938). 

52 EHRENZWEIG, CONFLICT OF Laws 279, 286 (1959). 

53 Trujillo v. Trujillo, 75 Ariz. 146, 252 P.2d 1071 (1953). 

54 RESTATEMENT, CONFLICT OF Laws § 458 (1934). Cf. EHRENZWEIG, CONFLICT 
oF Laws 264 (1959). 
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this opportunity for expressly disavowing its general approval of the Re- 
statement of Conflict of Laws, particularly since in the equally prob- 
lematic field of workmen’s compensation the Arizona Supreme Court 
has apparently disassociated itself from the Restatement’s attempt at 
following the vagaries of constitutional law in its amendments.® The 
same observation applies to the recognition of sister state judgments in 
general.* 

c. Choice of Law 

Even prior to the publication of the Restatement, reliance on its 
drafts threatened to stifle the natural growth of the law. That the in- 
terstate law of mortgages is an area of conflicts law particularly in- 
capable of “Restatement,” is shown in the fundamental changes which 
the announcements of the American Law Institute have undergone from 
the original draft,” through the (First) Restatement,® to the cur- 
rent draft of the Second Restatement.” We may hope that Davis v. 
Standard Accident Ins. Co.” will not prevent Arizona courts from go- 
ing beyond the first stage of this process.’ It may also be hoped that 
these courts will not be prevented by Rodriquez v. Terry from follow- 
ing the decision of the Supreme Court of California in Grant v. Mc- 
Auliffe® in applying their own progressive survival statute. That the 
approach of the Grant case was “contrary to the conclusions reached” in 
the Restatement® is hardly significant. 

In James v. Hiller® the court upheld the claim of a New Mexico 
real estate broker under a New Mexico commission agreement concern- 
ing Arizona real estate although plaintiff had not been licensed to do 
business in Arizona. While refraining from citing the Restatement, the 
court relied on the inaccurate proposition of Professor Beale that the 
lex contractus governed such transactions and that Arizona law was 

55 See Collins v. American Buslines, 79 Ariz. 220, 286 P.2d 214, 218 (1955), 
revd on other ground, 350 U.S. 528 (1956). See in general EHRENzweEIG, Con- 
FLICT OF Laws 144, 216 (1959). 

56 Stephens v. Thomasson, 63 Ariz. 187, 160 P.2d 338 (1945) (attack for fraud). 
See EHRENZWEIG, ConFLICT OF Laws 195 (1959). 
on a ConTINUED, CoNFLICT OF Laws § 287 (Tent. Drafts Nos. 1-3, 

58 RESTATEMENT, ConF.ict or Laws § 266 (1934). 

59 RESTATEMENT SECOND, CONFLICT OF Laws § 268 (Tent. Draft No. 5, 1959). 

60 Davis v. Standard Accident Ins. Co., 35 Ariz. 392, 278 Pac. 384, 386 (1929). 

61 In Dissing v. Jones, 85 Ariz. 189, 333 P.2d 725 (1958); in Frontier Motors v. 
Chick Norton Buick Co., 78 Ariz. 341, 279 P.2d 1082 (1955); and in Ragner v. 
General Motors Acceptance Corp., 66 Ariz. 157, 185 P.2d 525 (1947), the Re- 
statement remained unmentioned. For a detailed analysis of the most crucial prob- 
lems in this area, namely those of the used car dealer, see Comment, 47 Cauir. 
L. Rev. 548 (1959). 

62 Rodriquez v. be 79 Ariz. 348, 290 P.2d 248 (1955). 

63 Grant v. McAuliffe, 41 Cal. 2d 859, 264 P.2d 944 (1953). 

64 Rodriquez v. Terry, supra note 62, at 290 P.2d 249. For a defense of the 
Grant case, supra note 58, against a most peculiar constitutional attack, see Cur- 
rie, Survival of Actions: Adjudication versus Automation in the Conflict of Laws, 
10 Stan. L. Rev. 281 (1957). 

65 James v. Hiller, 85 Ariz. 40, 330 P.2d 999 (1958). 
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therefore applicable as that of the place “where the last act necessary 
to make it binding occurs.” Although producing the proper result in 
the case at bar, the formula used by the court could in other situations 
produce intolerable consequences.” This is equally true for the adoption 
in Western Coal & Mining Co. v. Hilvert, of the anything but help- 
ful Restatement adage that “the law of the place of performance deter- 
mines whether a breach has occurred.” 

The court was, of course, justified by much authority in annul- 
ling the marriage of Arizona domiciliaries validly concluded in New 
Mexico, on the ground that this marriage between first cousins violated 
a strong public policy of the forum and was evasionary.” But reliance 
for this holding on Section 132 of the Restatement may cause diffi- 
culty in the future, since that provision would compel Arizona to 
annul a marriage which would have been valid under both the law of 
Arizona and the law of the state of celebration, merely because the law 
of the parties’ continued and intended domicile at the time of marriage 
was to the contrary.’ In other marriage cases the court has foregone 
reliance on this doubtful authority.” In this respect the case of Gradias 
v. Gradias” seems significant in that the court, in apparent reliance on 
the general principle of favoring the validity of contracts in general,” 
and of marriage contracts in particular,’> upheld the validity of a foreign 
common law marriage in the assumption that the marriage had been 
“contracted in a state where such marriages were valid,””* without even 
referring to the mechanistic “rule” of the Restatement.” 

Perhaps in future cases the Supreme Court of Arizona may wish to 
reconsider its general adherence to the tenets announced by the Ameri- 
can Law Institute in the field of the law of the conflict of laws. 





$6 Id. at 330 P.2d 1002. See also Acacia Mut. Life Ass'n v. Berry, 54 Ariz. 208, 
94 P.2d 770 (1939), examining the question independently as to insurance con- 
tracts. Statutory Analysis sufficed in Bank of America v. Barnett, 87 Ariz. 96, 348 
P.2d 296 (1960). 

7 See Ehrenzweig, The Real Estate Broker and the Conflict of Laws, 59 Cotum. 
L. ‘ 803 (1959). 

68 Western Coal & Mining Co. v. Hilvert, supra note 1, at 160 P.2d 335. 

6? For criticism and a, see Ehrenzweig, Contracts in the Conflict of Laws, 
59 Coium. L. Rev. 978 (19 

70 In re Mortenson’s Hlaagg 83 Ariz. 87, 316 P.2d 1106 (1957). 

71 See Ehrenzweig, Miscegenation in the Conflict of — Law and Reason 
versus the Restatement Second, 45 CorneELu L. Q. 659 (1960). 

72 See cf. Begay v. Miller, 70 Ariz. 880, 222 P.2d 624 (1950) (tribal marriage). 
For another case refraining from citing the Restatement or its drafts, see, e.g., We 
Fargo & Co. v. Tribolet, 46 Ariz. 311, 50 P.2d 878, 883 (1933) (presumption as 
to foreign law). 

3 Gradias v. Gradias, 51 Ariz. 85, 74 P.2d 53 (1987). 

74 See Ehrenzweig, Contracts in the Conflict of Laws, 59 Cotum. L. Rev. 973 
eet The Statute of Frauds in the Conflict of Laws, 59 Cotum. L. Rev. 874 

75 Ehrenzweig, Miscegenation in the Conflict 7 Jom Law and Reason versus 
the Restatement Second, 45 Cornet L.Q. 659 (19 

76 Gradias v. Gradias, supra note 73, 74 P.2d at BA 

77 RESTATEMENT, CONFLICT OF Laws § 123 (1984). 
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IN MEXICO! 


(OWNERSHIP OF STOCK OF MEXICAN CORPORATIONS ) 


Fausto R. Mrranpa* 


PrincipaAL ASPECTS OF MEXICAN CORPORATION LAW 


Mexican Stock Corporations 


The General Law of Commercial Associations of August 28, 1934, 
published in the Official Daily of the Federation and effective August 
4, 1934, applicable throughout Mexico, recognizes six classes of commer- 
cial associations. Five of these, among them the stock corporation, may 
be constituted as or transformed into variable capital associations. 

As in other countries, that magnificently outstanding institution— 
creation of the legal mind—the stock corporation, is one of the basic 
factors in the presently rapid economic development of Mexico. Though 
Mexican stock corporations are similar to American corporations, dif- 
ferences exist based on law and on practice. 

The General Law of Commercial Associations establishes require- 
ments that are mandatory and the rest of the rules that govern the 
corporation are either the provisions established by the law or the 
agreements of the incorporators. 

The articles of incorporation must contain the names, nationality 
and domicile of the physical or juridicial persons who constitute the 
company; the purpose of the corporation; its corporate name; its dura- 





+Address delivered at the annual meeting of the State Bar of Arizona in Chand- 
ler, Arizona, on April 8, 1960. Early in his speech, Mr. Miranda told a very inter- 
esting and delightful story to emphasize the point that his speech was not intended 
. — the listeners experts in Mexican Law. The story in digested form is given 

elow. 

During the term of his employment contract, a German brewer wished to 
return to Germany for a visit. The general manager of the Mexican brewery which 
employed him finally consented to permit the brewer to visit in Germany provided 
he wrote the formula for making good beer. The brewer wrote the formula, placed 
it in an envelope, and, after sealing the envelope, delivered it to a notary public with 
instructions that if the brewer returned on or before a certain day, the brewer would 
recover the envelope, and if the certain day passed and the brewer had not re- 
turned then the general manager of the brewery could receive and open the envelope. 

The certain day came and the brewer had not returned. The general manager 
obtained the envelope from the notary public, opened it and found several blank 

ages, excepting the first page which contained the best formula for making good 
eer. The formula read: “To make good beer get a good brewer.” 

* See Contributors’ Section, p. 269, for biographical data. 
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tion; the amount of the corporate capital; the expression of what each 
member contributes in money or in other property, the value attributed 
to this and the basis for its valuation; the domicile of the company; 
manner of administration and the faculties of the administrators; the 
appointment of the administrators and the designation of the manager 
or managers; manner of distribution of profits and losses; amount of 
the reserve fund; cases of anticipated dissolution; the bases for liquida- 
tion; the portion of the capital stock paid in; the number, nominal 
value (except when they are no-par value) and nature of the shares; 
the manner and terms of payment of the unpaid amount; participation 
in profits to founder members, if any; appointment of one or more in- 
spectors and the faculties of the stockholders meetings, conditions for 
their validity, quorum and voting requirements. The foregoing re- 
quirements and any other rules established in the articles of incorpora- 
tion constitute the by-laws. 


The founders may participate in up to 10% of the profits dur- 
ing not more than 10 years from incorporation, provided the share- 
holders are first paid a 5% dividend. 


The Mexican stock corporation—known as an anonymous society, 
i.e., “Sociedad Anonima”—is composed of members whose obligation 
is limited to the payment of their shares. Mexican stock corporations 
must have a minimum subscribed capital of $25,000.00 pesos ($2,000.00 
dollars) of which at least 20% must be paid on incorporation. 

Shares payable, whether partly or fully in kind, must be totally 
paid and must remain deposited in the corporation for two years. If 
during this two-year period the property contributed for the shares is 
25% less in value than that for which it was contributed, the share- 
holders shall be obligated to pay the difference to the corporation. 
The corporation has preferential right against any creditor on the value 
of the shares deposited. 

A minimum of five persons must appear as incorporators. Each 
must subscribe at least one share and the corporation may never have 
less than five stockholders, under penalty of automatic dissolution. 

Stockholders at their meetings, whether ordinary or extraordinary, 
are sovereign in their decisions regarding the company and its busi- 
ness. 

Ordinary, extraordinary and special meetings are differentiated by 
the matters taken up at each of them. Extraordinary meetings, which 
may be held at any time, decide on changes to the articles of incor- 
poration and the by-laws, extension of the duration, anticipated dissolu- 
tion, increase or reduction of capital, change of purpose or of nation- 
ality, transformation, merger, issuance of preferred stocks and bonds, 
amortization of the company’s own shares, the issuance of participa- 


Be 
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tion stock, and on other matters for which the law, the articles of in- 
corporation or the by-laws require a special quorum. Ordinary meet- 
ings must be held yearly to decide the normal affairs of the corpora- 
tion. Special meetings are held to decide matters pertaining to any one 
series of stock. 


Extraordinary and special meetings have a quorum requirement 
of not less than 75% of the corporate capital and decisions are taken 
by the vote of shares representing not less than 50% of the capital 
stock. Ordinary meetings require a quorum of at least 50% of the 
capital stock and decisions are taken by a majority of the votes 
present. Calls must be published 15 days before the meeting in The 
Official Gazette or in one of the newspapers of greatest circulation of the 
entity of the corporate domicile. 


A corporation is managed by either a sole administrator or by a 
board composed of two or more directors elected by the stockholders. 
The sole administrator or the members of the board need not be stock- 
holders. Normally, the president of the corporation represents the board. 
When the board has three or more directors, a minority owning 25% 
or more of the capital stock shall appoint at least one director and one 
inspector. 


The stockholders must name a controller or inspector to represent 
them. The controller is charged with seeing that the company complies 
with its legal and contractual obligations. The controller need not be 
a stockholder, he must not be legally disqualified to exercise commerce, 
may not be an employee of the corporation nor be a blood relative of 
any of the administrators. 


Stock may be issued to bearer or it may be registered. Shares not 
totally paid for must be registered. Stock may have a par value or may 
be non-par value. Shares shall be of equal value and confer equal 
rights including one vote each. 

The voting rights of part of the shares may be limited to exten- 
sion of duration, anticipated dissolution, change of purpose, change of 
nationality, transformation and merger of the corporation. These shares 
are preferred, must receive a cumulative dividend of 5% before the 
common shares are entitled to a dividend, and on liquidation must be 
reimbursed before the common shares. Stipulations establishing a dividend 
for preferred shares higher than for common shares are valid. 

Stock certificates must be issued within the year following incor- 
poration and shall contain basic data including that of inscription in 
the Public Registry of Commerce. Until the definitive certificates 
are delivered to the stockholders, provisional registered certificates 
may be issued. 

The corporation must keep a register of nominative or registered 
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shares. Shareholders have a proportional preferential right to subscribe 
shares issued in capital increases. No new shares may be issued until 
those outstanding have been totally paid. 

All Mexican corporations require the prior permit of the Ministry 
of Foreign Relations before they may be incorporated. Incorporation is 
effected before a notary public. The articles of incorporation and by- 
laws, once approved by the Federal District judge or by a first instance 
civil judge of the jurisdiction of the domicile of the corporation, are 
recorded with the commercial registry of the domicile of the corpora- 
tion. At this moment the principle of limited liability is born. 

A stock corporation may have a fixed capital, in which case it 
is known as a “Sociedad Anonima,” or it may have a variable capital 
and is then known as “Sociedad Anonima de Capital Variable.” A stock 
corporation of variable capital may only issue registered stock. This 
corporation must state its fixed and variable capital. The variable capi- 
tal company may approve a stock issue in the variable part of its capi- 
tal, which may be subscribed and paid for as the company needs the 
money. Any amount above the fixed capital is called variable capital 
and may be increased from or decreased back to the fixed capital with 
less requirements than those necessary if the corporation is a fixed capi- 
tal company. . 

Fixed Capital Corporations 

The stock of a fixed capital corporation must be subscribed in 
full. At incorporation, not less than 20% of the value of each share pay- 
able in cash must be paid in and all shares payable in kind must be 
totally paid. Shares not totally paid for must be registered. 

Subscribers of partially paid shares must pay the balance as pro- 
vided for in the by-laws. The subscriber and the assignee who acquire 
the shares not fully paid are liable for payment during the five years 
following date of subscription or transfer. Payment for the balance must 
first be demanded from the transferee. 


Variable Capital Corporations 

A variable capital corporation must have part of its capital as 
minimum fixed or invariable capital. The minimum invariable part of 
the capital is subject to most of the provisions applicable to fixed capi- 
tal corporations. 

Stock representing the variable part of the capital may be issued 
and its subscription and payment left for any future time. The manner 
and terms for subscription and payment may be left to the stockholders, 
the sole administrator or the board, but must be determined in the ar- 
ticles of incorporation or by an extraordinary meeting of the stock- 
holders. Shares issued but not subscribed shall be kept by the corpora- 
tion until subscribed. 
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RESTRICTIONS ON ACTIVITIES OF CORPORATIONS AND 
ON EXTENT OF FoREIGN OwNeERsHIP IN MExicaNn Cor- 
PORATIONS 

Mexican law prohibits the participation of stock companies in some 
activities, irrespective of whether the stock is owned by Mexicans or 
foreigners. In other activities cooperative societies are given preference 
over stock corporations. In certain business areas corporations that have 
or may have foreign stockholders may not own land. In other economic 
fields foreigners may not own more than 49% of the stock of a corpora- 
tion, except when an express permit is granted, and in the rest of the 
business activities not included in the foregoing cases, foreigners may 
own the stock of corporations without limit. 

In agriculture, cattle breeding and raising, and forestry activities, 
stock corporations are not permitted to operate in view of constitutional 
prohibition.' 

The petroleum industry,’ the first transformation of petroleum for 
the petrochemical industry* and the exploitation of radioactive ores‘ 
are reserved to the federal government. 





1 Federal Constitution of the United Mexican States (February 5, 1917). 

ARTICLE 27. IV. Stock corporations may not acquire, possess or admin- 
ister rural properties. Companies of this nature which may be organized to 
develop any manufacturing, mining or petroleum industry or for any other pur- 
pose, except agricultural purposes, may acquire, possess or administer lands 
only to the extent strictly necessary for the establishment or services of the said 
purposes and which the Executive of the Union or of the respective State shall 
determine in each case. 

2 Regulatory Law of Article 27 of the Constitution in the Branch of Petroleum 
(November 27, 1958, published in the Official Daily of November 29, 1958). 
ARTICLE 2. Only the nation may undertake the different exploitations of 
hydrocarbons, which constitute the petroleum industry, in accordance with the 
terms of the following article. In this law, the word “petroleum” covers all nat- 
ural hydrocarbons to which Article 1 refers. 

ARTICLE 3. The petroleum industry comprises: 

I. The exploration, exploitation, refining, transportation, storage, distribu- 
= a first hand sale of petroleum, gas and products obtained by the refining 
of these. 

II. The elaboration, storage, transportation, distribution and first hand 
sale of artificial gas. 

III. The elaboration, storage, transportation, distribution and first hand sale 
of a petroleum derivatives which may be used as basic industrial raw ma- 
terials. 

3 Regulation of the Regulatory Law of Article 27 of the Constitution in the 
—_ sf Petroleum (August 25, 1959, published in the Official Daily of August 

ARTICLE 27. The elaboration of the products that may be used as basic 
industrial raw materials, that may be the result of the petrochemical processes 
based on the first important chemical transformation or on the first important 
physical process that is effected starting from refinery products or by products 
or from natural petroleum hydrocarbons or that may have a fundamental eco- 
nomic and social interest for the State, corresponds to the nation through Petré- 
leos Mexicanos or subsidiary organs or enterprises of the said Institution or asso- 
ciated with the same, created : the State, in which private persons may have 
no participation of any kind. 

4 Decree on Radioactive Ores (October 15, 1946, published in the Official Daily 
of November 15, 1946). 
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In certain activities of the fishing> and transportation* industries, 





ARTICLE II. The exploitation of the substances referred to herein (ura- 
nium, thorium, actinium and other radioactive ores) shall hereafter be effected 
by the official institution that the Federal Government may determine, without 
prejudice to the rights previously acquired in this respect; therefore, no con- 
cessions for the exploitation of radioactive materials shall be issued. 


Law Which Declared Uranium Deposits to Be National Mining Reserves (Decem- 
ber 31, 1954, published in the Official Daily of January 26, 1955). 

ARTICLE III. The exploitation of the deposits referred to in the preced- 
ing article (uranium, thorium, and other radioactive materials that may pro- 
duce atomic energy), shall only be effected by the State through the Executive 
Power or the official institution designated by it. 


5 Fishing Law of the United Mexican States (December 31, 1949, published in 
the Official Daily of January 16, 1950). 

ARTICLE 35. Commercial fishing of the species of abalone, sea-lobster, 
oysters, shrimp, “totoaba,” “cabrilla” and “pismo” clams, through the granting 
of the respective concessions, is reserved to cooperatives of fishing producers, in 
which not less than 60% of their members are professional, regional fishermen. 
In those cases in which the exploitation of one or some of the aforesaid species 
is to be limited because the rational conservation of the same so requires it, the 
cooperatives in which half or more of the professional, regional fishermen who 
form them in the proportion indicated above, are coastal residents of the place 
where the —— is to be carried out, shall have preference for the granting 
of the corresponding concessions. 

The provisions in the above paragraph shall not prevent the granting of 
concessions to third parties, which are net cooperative societies, the ex- 
ploitation of oysters, abalones, and sea-lobsters, only when their creation, re- 
production and exploitation require preliminary work of cultivation authorized 
in the same concessions and in zones in which those species are not exploited. 


Neither will those provisions prevent the Federal Executive, through the 
Secretary of Marine, from granting concessions or permits, as the case may be, 
for the fishing of species reserved to cooperatives to any other person different 
from these and who requests it, when the Executive considers it advisable in 
view of the fact that exploitations of those species are not being carried out 
because in the zone or region for which the permit is requested organized fish- 
ing cooperatives do not exist, which are legally recognized and fulfill the re- 
quirements established by this article. The concessions and permits that are 
granted to third parties, to which this article refers, shall be temporary and 
shall become ineffective as scon as the cooperatives that may obtain the corre- 
sponding concession are organized in the respective place. 


6 Law of General Means of Communication (December 30, 1959, published in 
the Official Daily of February 19, 1940). 

ARTICLE 124. The operations of loading, unloading, stowing, unstowing, 
carrying, transporting, storing and transferring, carried out in the federal zones 
will be considered as activities connected with the general means of communica- 
tion. Consequently, permission from the Ministry of Communications and Trans- 
ports will be required to perform them. 

The holders of permits for the performance of public service operations 
will be subject to the jurisdiction of the said Ministry in what refers to classifi- 
cation of goods, liabilities for delay, losses, shrinkage and damages, and in gen- 
eral for everything concerning their relations with the public. They will like- 
wise be subject to the provisions concerning tariffs ar other applicable pro- 
visions of the first book of this law. 

The Ministry of Communications and Transports will issue the permits 
to which the above paragraph refers, preferentially to individual or collective en- 
terprises organized by customs agents, commission agents, ene, may assemblers, 
naval agents or groups of workers, whatever may be the type of legal organization 
that they adopt. 
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stock corporations are permitted only when cooperative societies do not 
exist or when the economic requirements are such that stock corpora- 
tions are considered essential for the success of the operation. In some 
instances the participation of foreigners is prohibited. 

Within a zone of one hundred kilometers along the borders with 
other countries and of fifty kilometers along the sea coasts, stock cor- 
porations that have or may have foreign stockholders may not own land 
in any extent. Real estate leases for more than ten years are held to 
be acts of ownership and are therefore prohibited.’ 

In several economic fields, which today are radio and television 
broadcasting; production, distribution and exhibition of motion pictures; 
marine, air, land, urban and interurban transportation; fish hatcheries 
and fishing, including marine product packing plants; publishing and 
publicity; production, distribution and sale of aerated or non-aerated bev- 
erages, including the essences, concentrates and syrups used for their 
production and the bottling of fruit juices; manufacture and distribution 
of rubber products, fertilizers, insecticides and basic chemical products; 
foreigners may not own more than 49% of the stock of corporations dedi- 
cated to any of said activities. 

One of the surviving legal consequences of World War II was the 





ARTICLE 152. For the use of roads of federal jurisdiction in the exploi- 
tation of public services of automotive transportation, it will be necessary to 
obtain a concession from the Ministry of Communications and Transports, and 
the granting of such concessions shall be subject to the following bases: 

1. They may be granted only to Mexicans by birth and to companies or- 
ganized by them in accordance with the laws of the country. In no case 
may they be granted to companies whose capital is totally or partially rep- 
resented by bearer shares. 


7 Federal Constitution of the United Mexican States. 

ARTICLE 27. I. Within a zone of 100 kilometers from the border lines, 
and of 50 kilometers from the seashore, in no case may foreigners acquire the 
direct ownership of lands or waters. 


Law and Regulations of Sections I and IV of Article 27 of the Constitution. 
ARTICLE 8. In accordance with the provisions of Article Ist of the Organic 
Law of Section I of Article 27 of the Constitution, Mexican corporations which 
are organized to operate manufacturing, mining, petroleum and other non- 
agricultural industries may acquire, possess or administer lands within the pro- 
hibited zone only to the extent that may be strictly necessary for the establish- 
ments or facilities for the purposes indicated and which the Executive of the 
Union or of the States shall determine in each case; but always with the prior 
ermission of the Ministry of Foreign Relations and expressly agreeing that no 
oreign physical or juridicial person shall have any corporate participation what- 
soever or own shares in the company. If for any reason, any of the persons men- 
tioned above, by any event should acquire a corporate participation or own one 
or more shares, thus violating what is established in the above paragraphs, it 
is hereby decreed that said acquisition shall be null and void and, therefore, 
the corporate participation involved and the instruments that represent it shall 
be cancelled and declared without value, and the corporate capital shall be re- 
duced by an amount equal to the value of the participation cancelled. 
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establishment and continuation of the policy of the Mexican Federal 
Government of supervising the participation of foreigners in the acquisi- 
tion of the controlling stock interest in existing Mexican corporations 
and in the establishment by foreigners of Mexican corporations in which 
they had the controlling stock interest. 


During World War {I and immediately thereafter, Mexico was 
invaded by foreign capital, principally European, that was used to ac- 
quire stock of Mexican corporations and to establish such companies. 
Partly as a measure to avoid the control of Mexican economy by aliens 
and to some extent to avoid the weakening of Mexican economy by a 
later withdrawal of all or of an important part of the monies that en- 
tered Mexico during the aforesaid period, legislation was enacted which 
regulated the granting of permits to aliens to incorporate Mexican com- 
panies or to acquire the control of existing companies through the pur- 
chase of 51% or more of the stock of said corporations. In economic 
activities not included in those mentioned before there is no limit to 
the stock that foreigners may own in Mexican corporations. 


Some of you may be interested in knowing why these limitations 
exist. 


Prior to 1910, Mexico’s economy stood basically on agriculture and 
on the production of raw materials for export. Land, forests and cattle 
were owned by a few wealthy families. A greater number of families 
of limited economic means were the source of manpower for govern- 
ment, commerce, banking, transportation and other activities. The re- 
maining families, by far the greatest in number, were landless and lived 
a meager existence with limited possibilities for climbing the ladder of 
cultural and economic success. 


The revolution of 1910 in its initiation was against the continua- 
tion of one man in political power, who had ruled the country for about 
thirty years. The appeal of this political motive, while strong, was limited 
almost to the small middle class. If this had been the only motive, the 
revolution might have lost its strength or at least might have been lim- 
ited to its political purpose. 


When in 1916 the agrarian reform became part of the revolutionary 
program, the success of the revolution was secured and the social ad- 
justments that followed changed the course of Mexico. Ownership of 
rural land was limited in the amount of land that could be owned by 
the individual. Mexico did not and does not want large land holdings. 
Because of the nature of corporations and the fact that shares can be 
issued to bearer, corporations were prohibited as early as February 5, 
1917, from owning land for agricultural, forestry and cattle raising ac- 
tivities. 


Re 
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In the petroleum field the participation of private enterprises was 
recently prohibited. This may be due to the fear that, if such participa- 
tion were allowed, its probable success could lead to the reduction of 
the importance of the government controlled agency which since expro- 
priation in 1938 operates the petroleum industry. 

The prohibition of ownership of land along the borders and sea 
coasts is a consequence of the loss of half of the Mexican territory to a 
neighbor whose citizens had been permitted decades before to settle 
in the then northern part of Mexico. 

The 49% limitation is the legal expression of the decision of the 
Mexican people to participate as owners of the corporations that oper- 
ate in Mexico and a consequence of the tardy recognition of this fact 
by the top management of foreign companies with Mexican subsid- 
iaries. Fortunately, this inability to recognize, understand and accept 
the natural and essential goals of the Mexican people is disminishing 
rapidly. 


FOREIGN PARTICIPATION IN MANAGEMENT 


The General Law of Commercial Associations in its Article 151, 
provides that persons under disability to exercise commerce (do busi- 
ness), cannot be administrators or managers of companies. 

The Commercial Code establishes that aliens are free to engage in 
commercial activities in the Republic of Mexico within the limitations 
that may be determined in other laws regulating the rights and obliga- 
tions of aliens. The Commercial Code further provides that aliens, who 
engage in business activities, shall be subject to such Code and to other 
Mexican laws in everything related to the commercial transactions in 
which they participate. 

The General Population Law, and its regulations, which govern mat- 
ters pertaining to the entry and activities of aliens in Mexico, provide 
that aliens may engage in Mexico exclusively in activities permitted by 
law and expressly authorized in their corresponding entry permits. The 
same law and regulations establish that physical or juridicial persons 
may not employ aliens unless they prove their right to stay in Mexico 
and have been authorized by the proper immigration authorities to do 
the work concerned. 

Directors, officers and managers of Mexican corporations are con- 
sidered to be their employees. Consequently, an alien who does not hold 
an immigration permit which expressly authorizes him to act as a di- 
rector, officer or manager of a corporation, is not legally qualified to 
exercise commerce in Mexico and may neither be appointed nor per- 
mitted to act as director, officer or manager of a Mexican corporation. 
Both the appointment of a non-qualified alien as director, officer or 
manager of a Mexican corporation and the acts the alien may perform 
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in such capacity violate legal provisions of public interest. Such appoint- 
ment and acts may be challenged by third parties.® 


CapiraL STRUCTURE AND FINANCING 


Among other considerations on the amount of capital required, 
three important ones originating in law relate to immigration law re- 
quirements, to the excess profits tax and to the income tax and local 
taxes on interest from loans. 

Mexico has neither widely opened nor firmly closed its doors to 
aliens who enter the country to work as directors, officers or managers 
of Mexican corporations. Provided a corporation is a going concern it 
may request and usually obtain entry permits for aliens when: 

The capitalization, if the company is domiciled in the Federal 

District and adjoining states (Morelos, Hidalgo and Mexico), is 

not less than $400,000 pesos ($32,000 dollars) for each permit 

and if any other state or territory, is not less than $200,000 

pesos ($16,000,000 dollars) for each permit; 

Mexican nationals are employed by the corporation; and 

The services to be rendered by the alien are in the field of ad- 

ministration or in other positions of responsibility and absolute 

trust of the corporation and provided in the judgment of the 

Ministry of the Interior there is no duplication of positions and 

the services warrant the entry. 





8 Principal applicable legal provisions are given below. 


General Law of Commercial Associations 
ARTICLE 151. Persons who according to law are under disability to 
exercise commerce, cannot be administrators or managers. 


Commercial Code 

ARTICLE 18. Foreigners shall be free to engage in commerce, in accord- 
ance with what may have been agreed in the treaties with their respective na- 
tions, and with the laws regulating the rights and obligations of foreigners. 


ARTICLE 14. Foreign merchants in all the commercial transactions which 
they undertake shall be subject to this Code and the other laws of the country. 


ARTICLE 75. The law considers acts of commerce: 
XXII. The contracts and obligations of the employees of merchants or 
commercial enterprises, in what concerns the business of their employer. 


General P Law 

ARTICLE 68. No one shall employ foreigners unless they prove their legal 
stay in the country and that they have the authorization of the Ministry of 
Interior to work. 


ARTICLE 71. All authorities of the Republic, whether federal, state or mu- 
nicipal, as well as public notaries and commercial brokers, are under obligation 
of demanding from foreigners who have dealings with them within their scope 
of action, that they previously prove their legal residence in the country and 
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As we will see later, if time permits, the excess profits tax is part 
of the Income Tax Law. Commercial, industrial and agricultural, cattle 
breeding and fishing taxpayers with annual gross income exceeding $300,- 
000 pesos ($24,000 dollars) and taxable income of more than 15% 
of their invested capital are subject to the excess profits tax. Profits up 
to 15% of the invested capital are exempt. Excess profits are the net 
profits under Schedules I, II and III of The Income Tax Law, less the 
income tax paid under these schedules. Profits up to 15% of the invest- 
ed capital are exempt. 

from 15% to 20% pay 5%. 

from 20% to 30% pay 10%. 

. from 80% to 40% pay 15%. 

from 40% to 50% pay 20%. 

in excess of 50% pay 25%. 

In no case may the total excess profits tax exceed 10% of the total 
profits taxable under this tax. 

The Mexican Income Tax Law assumes an interest of 6% on all 
loans that do not provide for interest or stipulate a lesser rate. The 
same principle is applied usually by state laws on the investment of 
capital. These two taxes on monies obtained by the corporation through 
loans should also be considered in setting up the capital structure of a 
Mexican corporation. 

At the start of this talk, in reviewing the differences between fixed 
and variable capital corporations and the characteristics of shares, the 





that the conditions of their immigration status permit them to perform the act 
or execute the contract in question. An exception is made, in urgent cases, 
for the execution of powers of attorney or wills. 


Regulations to the General Population Law 

ARTICLE 48. Obligations of Foreigners. Admission into the country as an 
immigrant implies the obligation on the part of the foreigner to comply strictly 
with the conditions specified in his entry permit and those established in the 
law and these regulations. The fact that a foreigner enters the Republic of Mex- 
ico under a permit implies acceptance of the conditions and pr el speci- 


fied therein. 


ARTICLE 65. Activities of Foreigners. Foreigners may only engage in the 
activities expressly authorized by the law and stated in their entry permit, and 
those which the Ministry of Interior may specify subsequently. 

Before employing foreigners, all individuals and concerns must verify that 
the conditions of their immigration status permit them to engage in the activi- 
ties in question; otherwise, they must abstain from contracting their services. 
The officials of the Civil Registry, public notaries and commercial brokers shall 
abstain from authorizing acts or contracts in which foreigners intervene when- 
ever it appears from their immigration papers that they are not authorized to 
execute said acts; unless they obtain the prior permission from the Ministry. 
Federal, state or municipal authorities are under the obligation of notifying the 
Ministry of Interior of any irregularity discovered in connection with the ac- 
tivities of foreigners other than those permissible to them under their immigra- 
tion status. 
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basic principles applicable in the preparation of the capital structure 
and financing of a Mexican corporation, were stated. Those legal prin- 
ciples seem to have the elasticity needed for the treatment of the re- 
quirements of each individual corporation. 


DrvWEND DIsTRIBUTION AND REPATRIATION OF 
Prorits, DiviENDS AND CAPITAL 


Mexico is one of the few countries that have never established 
currency controls. When its currency has been strained by economic 
factors—whether controllable or not by Mexico—the solution of de- 
valuation has been preferred and accepted as against that of cur- 
rency controls. Corporations are free to distribute dividends. The stock- 
holders are free to repatriate their profits, dividends and capital. The 
present federal administration is committed to the policies of no devalua- 
tion, no currency controls and no limitations to the repatriation of profits, 
dividends and capital. 


Tax Laws 
Income Tax 


The Mexican Federal Income Tax Law applies to income from capital 
and/or services obtained by Mexican persons or corporations domiciled 
in Mexico or abroad, and by aliens domiciled in Mexico. When the 
source of income is in a foreign country, the income tax paid in the 
foreign country is deductible from Mexican income tax. Income re- 
ceived by aliens domiciled abroad from sources located within the Re- 
public of Mexico is also subject to payment of Mexican income tax. 


The income tax is divided into seven schedules. 
Schedule I (' Commerce) 


This schedule applies to income received by persons or corpora- 
tions from acts of commerce, customs brokerage, exploitation of pat- 
ents, or lease of real estate for factories, hotels, and motion picture or 
other entertainment enterprises. 


The tax under this schedule is determined by a sliding scale. The 
rate of the tax increases from 5% on profits up to $160.00 dollars yearly 
to 39% on profits over $160,000.00 dollars yearly. Under this sliding 
scale, the annual tax on a net profit of $50,000.00 dollars, is $12,- 
808.64 dollars. The tax on $80,000.00 dollars, is $21,688.64 dollars. Profits 
in excess of $160,000.00 dollars, are subject to a tax of $49,908.64 dol- 
lars, on the first $160,000.00 dollars, and a fixed 39% on the exceed- 
ing amounts. 

Taxpayers with an annual income of less than $24,000.00 dollars, 
may pay the tax under a fixed tariff which varies according to the ac- 
tivities in which the taxpayer is engaged. Under this procedure no de- 
ductions are allowed. The income tax returns are not subject to examina- 
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tion by the tax auditors and the tax rates are lower than those in the 
sliding scale mentioned above. 


Taxpayers under Schedule I may deduct virtually all operating ex- 
penses, a maximum of 5% yearly for amortization of the value of in- 
vestments in fixed intangible assets, expenses and deferred charges; 5% 
yearly for depreciation of buildings and constructions; a maximum 
of 10% yearly for depreciation of machinery and equipment; and a 
maximum of 20% yearly for depreciation of transportation and rolling 
equipment. The amortization and depreciation rates may be increased 
in special cases with the prior outhorization of the Ministry of Finance. 
All taxes, with exception of income and excess profits taxes, are de- 
ductible as operating expenses. 

Schedule II (Industry) 

This schedule applies to income received from industrial activities, 
including the production of motion pictures. The rate of the tax is the 
same as that under Schedule I. Taxpayers under this schedule are al- 
lowed the same deductions as those permitted in commercial activities 
(Schedule I). They may deduct the expenses of maintenance of con- 
structions directly used for the purposes of the industry, including wages 
expensed for such maintenance. The cost of fuels, power and lubricants 
required for the operation of machinery is also deductible. 

Schedule III (Agriculture, Cattle Breeding and Fishing) 

This schedule applies to income derived from fishing, agriculture 
and cattle breeding businesses, in the first hand sale of the products. 

The tax under this schedule is determined by a sliding scale. The 
rate of this tax increases from 3.2% on profits up to $280.00 dollars year- 
ly to 25% on profits over $120,000.00 dollars yearly. Under this sliding 
scale the annual tax on a net profit of $50,000.00 dollars, is approximately 
$8,309.28 dollars. Annual profits in excess of $120,000.00 dollars are sub- 
ject to a tax of $24,209.28 dollars, and a fixed 25% on the amount over 
that. 


Taxpayers under this schedule are allowed the same deductions per- 
mitted to Schedule I taxpayers, and they may deduct the cost of the 
crops sold, in the case of agricultural activities, and the cost of the prod- 
ucts sold, in the case of cattle breeding and fishing activities. 


Taxpayers with an annual income of less than $24,000.00 dollars, 
may pay the tax under a fixed tariff which varies according to the ac- 
tivities in which the taxpayer is engaged. Under this procedure no de- 
ductions are allowed. The income tax returns are not subject to exam- 
ination by the tax auditors and the tax rates are lower than those in 
the sliding scale mentioned above. 

Schedule IV (Personal Effort) 

This schedule applies to salaries, wages and compensation for per- 
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sonal effort. The rate of the tax slides from 1.7% on monthly salaries 
or wages of $40.00 dollars, to 50% on salaries in excess of $5,600.00 dol- 
lars. 

The taxes on several representative salaries in United States cur- 
rency are as follows: 


Salary Tax Salary Tax 
$100.00 $ 1.64 $1,000.00 $ 85.36 
$300.00 $ 9.54 $3,000.00 $ 674.16 
$750.00 $46.56 $5,600.00 $1,911.76 


Amounts over $5,600.00 dollars are subject to a tax of $1,911.76 on 
the first $5,600.00 dollars, and a fixed 50% on the amount above $5,600.00 
dollars. No deductions are allowed under Schedule IV. Living expenses, 
gratuities and other additional remunerations to employees are consid- 
ered part of their normal salaries or wages for purposes of this tax. 


Employers are obligated to withhold the tax and pay it every month, 
for the account of their employees, to the appropriate federal finance 
office. 


Schedule V (Professional Services) 

This schedule applies to fees received for professional, artistic or 
similar services. The rate of the tax goes from 3% on income of $160.00 
dollars, to 33% on income in excess of $80,000.00 dollars, yearly. These 
rates apply to net income, after salaries of employees and office ex- 
penses have been deducted. Taxpayers under Schedule V with income 
of less than $40,000.00 dollars ($500,000.00 pesos) may elect to pay the 
tax under a fixed tariff, in which case no deductions are allowed. 

Taxpayers under this schedule must affix and cancel on receipts 
issued for sums received for services, stamps for 2% of the total amount 
of the receipts, and persons paying the fees are to obtain the original 
of the receipt for their own income tax returns. Receipts for professional 
services must state the name, address and income tax registration data 
of the taxpayer. 

Schedule VI (Capital Investments) 

This schedule applies to income from interest on loans, bonds, rent- 
als, dividends, and from income on investments made in foreign enter- 
prises not operating in the country, which is received by investors domi- 
ciled in Mexico, as well as from premiums, royalties and other compen- 
sations derived from the exploitation of patents, trademarks, and com- 
mercial names by persons other than their owners. 

This tax is based on a sliding scale and its rates go from 10% on 
annual income up to $160.00 dollars, to 50% on annual income above 
$67,200.00 dollars. No deductions are allowed under Schedule VI, ex- 
cept in the case of lease rentals, from which depreciation of the leased 
property may be deducted at the rates provided for under Schedule I. 
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In the event of non-interest bearing loans the Schedule VI tax is 
paid on a 6% annual interest assumed by law. Interest on loans not in 
excess of 15% per annum is taxed under the Schedule VI income tax 
tariff. If the interest exceeds 15% but does not exceed 18% per annum, 
the percentage in excess of 15% is subject to a 50% tax. If the interest 
exceeds 18% per annum, the percentage in excess of 18% is subject 
to a tax of 90%. 


The tax on rentals operates partially as a withholding tax. The tax- 
payer must cancel revenue stamps on the rental receipts, at the rate of 
10% of the rent payment. The taxpayer must file Schedule VI returns 
during January of each year, accumulating the income of the entire 
year. The tax paid in stamps on the receipts is deductible from the 
total tax for the year. 

Amortization and depreciation, when allowed, are deducted in the 
annual return. 


The tax on dividends is not paid under the sliding scale, but is 
paid at a fixed rate of 15%, which is withheld and paid by commercial 
associations for the account of their stockholders or partners. The 15% 
tax on dividends applies to distributable profits even though they are 
accumulated and not paid out to the stockholders or partners. 

A sum equal to 10% of the distributable profits may be set aside 
for reinvestment, and taxpayers under Schedules II and III may set 
aside an additional 20% of their profits for reinvestment. These rein- 
vestment reserve funds may be capitalized without payment of the 15% 
dividend tax. The percentage of profits destined to the additional rein- 
vestment reserve may be increased with prior authorization of the Min- 
istry of Finance. 

Five percent of the profits must be set aside to form the compul- 
sory reserve fund provided for by the General Law of Commercial Asso- 
ciations, until it amounts to 20% of the corporate capital. This compul- 
sory reserve is also exempt from payment of the 15% dividend tax. 

If the corporate capital is reduced through reimbursement to the 
stockholders or if the corporation is liquidated, the tax applies to the 
capitalized reserves. 

Schedule VII (Government Concessions and Contracts) 

This schedule applies to income from rentals, royalties, and in gen- 
eral, profits from the lease or sale of concessions, permits, authoriza- 
tions or contracts granted by the Federation, the states or municipalities. 
The rate of this tax is the highest and ranges from 20% on annual in- 
come up to $160.00 dollars, to 55% on annual income in excess of $160,- 
000.00 dollars. 

Excess Profits Tax 


This tax is included in Chapter IX of the Income Tax Law. Tax- 
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payers under Schedules I, II or III with annual gross income of over 
$24,000.00 dollars, and taxable income of over 15% of their invested 
capital, and commission agents who receive income only from commis- 
sions and whose profits exceed 5% of the amount of the operations which 
they effect, are subject to the excess profits tax. 


Profits up to 15% of the invested capital are exempt from pay- 
ment of this tax. Therefore, the amount of profits exempt from the ex- 
cess profits tax is in direct proportion to the amount of the invested 
capital. The invested capital is the sum of the paid-in corporate capital, 
capital reserves and accumulated profits, in the case of Mexican cor- 
porations. Branches may only consider as invested capital 40% of the 
book value of all of their assets at the beginning of their operations. 


The excess profits tax applies to the net profits declared under 
Schedules I, II and III, less the amount of the taxes paid under those 
schedules. The rates of the excess profits tax are as follows: 
Profits equal to 15% of the invested capital—exempt 
Profits from 15% to 20% of the invested capital — 5% 
Profits from 20% to 30% of the invested capital — 10% 
Profits from 30% to 40% of the invested capital — 15% 
Profits from 40% to 50% of the invested capital — 20% 
Profits in excess of 50% of the invested capital — 25% 

In no case may the total excess profits tax exceed 10% of the total 

profits taxable under this tax. 


Federal Gross Sales Tax 
This tax applies to gross income from mercantile sales, leases and 
services. The rate of the tax is 1.8%, except in the Federal District, 
where it is 3%. The 1.2% additional rate that applies in the Federal 
District represents the local taxation. Some states which have agreed 
with the federal government not to establish local taxes on business 
activities have also adopted the 1.2% additional rate. 


There are a number of exemptions from this tax. The most import- 
ant exemptions are granted to: 
(A) Taxpayers subject to special taxes on production (é.g., 
mining ). 
(B) Taxpayers engaged in the transportation business. 
(C) Sale of agricultural products, cattle and meat. 
(D) Sale of fixed assets. 


General Import Tax 
This tax was established by the General Import Tax Tariff of Decem- 
ber 27, 1955, published in the Official Daily of the Federation of January 
20, 1956. The tax is based on two rates: a specific tax, usually calculated 
by weight, and an ad-valorem tax. 
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Municipal Import Tax 
An additional 3% municipal import tax is levied on the total amount 
of the general import tax. 


General Export Tax 

This tax was established by the Export Tax Tariff in effect as of 
January 1, 1958. The tax is also based on two rates: a specific tax, usually 
calculated by weight, and an ad-valorem tax. 

Municipal Export Tax 

An additional 2% municipal tax on exports is levied on the total 

amount of the general export tax. 
. Real Estate Tax 

This is a local tax, which is established by and payable to the cor- 
responding state or to the Federal District, and applies to persons or 
corporations owning real estate within the Republic of Mexico. In most 
states and in the Federal District, the tax is paid by applying a certain 
rate to the assessed value of the real estate or to a percentage of such 
assessed value. As a rule, the assessed value, which is set by the corrres- 
ponding state government or by the Federal District government, is 
lower than the commercial value. The rate of the tax is different in 
each state. As an example, the rate of the tax in the Federal District 
is 12.6 per thousand ($12.60 per each $1,000.00) on 75% of the assessed 
value. 

Federal Stamp Tax 

This tax applies on the price or sales value of real estate. The rate 

of the tax is as follows: 


Rate 

If the price or value does not exceed 

$50,000.00 pesos 2 % 
If the price or value is from $50,000.01 

to $100,000.00 pesos 2.5% 
If the price or value is from $100,000.01 

to $200,000.00 pesos 8 % 
If the price or value is from $200,000.01 

to $300,000.00 pesos 8.5% 
If the price or value is from $300,000.01 

to $500,000.00 pesos 4% 
If the price or value is from $500,000.01 

to $750,000.00 pesos 4.5% 
If the price or value exceeds $750,000.01 

pesos 5 % 


The above-mentioned rates are applied on (A) the price or value 
shown in the corresponding contract, or (B) the assessed value for 
real estate tax purposes, or (C) the value resulting from an appraisal 
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made by a banking institution, whichever of the three is the highest. 
The appraisal of the properties by a banking institution is required 
when the price established in the corresponding contract exceeds $50,- 
000.00 pesos, for real estate located in the Federal District, or $10,000.00 
pesos, for real estate located outside the Federal District. 


Tax on Transfer of Ownership 

This tax is a local tax which is established by, and payable to the 
corresponding state or to the Federal District, and applies to the price 
or value of sales or transfers of real estate. The rate of the tax varies 
from state to state. 

In the Federal District the rate of the tax is 1.5% on the price of 
the sale or on the value of the real estate resulting from an appraisal 
made by a banking institution, whichever of the two is higher. 

Most of the state governments follow the practice of computing the 
tax on the transfer of ownership on the basis of the liquidation prepared 
for payment of the Federal Stamp Tax. 


EQuIpMENT Imports, DuTIES AND RESTRICTIONS 

Equipment and machinery may be imported into Mexico under: 
temporary importation; permanent acne under rule 14; or ordin- 
ary permanent importation. 

When equipment is to be used for a short period of time (¢.g., 
equipment required for mining exploration, irrigation or agricultural 
works, construction of roads or railroads and scientific investigations), 
temporary importation may be advantageous. 

Temporary permits are granted for one year and are conditioned 
to the posting of a bond by the importer in the amount of the regular 
import duties and an additional 10%. These temporary permits may be 
extended. If the temporary importation of equipment becomes per- 
manent, the importer must pay the normal import duties and an addi- 
tional 10%. 

Under Rule 14, equipment or machinery which constitutes an in- 
dustrial unit may be imported permanently on payment of duties, norm- 
ally lower than those applicable to ordinary imports. Rule 14 was estab- 
lished as an inducement for investments which would foster the in- 
dustrialization of Mexico. Rule 14 applies to machines, machinery, in- 
stallations, extensions, structures, as well as other effects. Not all of 
the parts of an industrial unit need be imported at the same time. 

A “machine” is defined as a unit composed of any mechanical 
element or appliance that is used to obtain benefit from, to regulate, or 
to direct the action of a force. 

“Machinery” is defined as a group of two or more machines which, 
either together or independently, develops a mechanical operation ap- 
plied to industry, agriculture, mining or the arts for the purpose of trans- 
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forming matter, whether from its natural state or from materials already 
manufactured, into totally or partially manufactured products. 


A machine which contains a motor or other propulsion mechanism 
shall not, by that fact alone, be considered to be “machinery.” In gen- 
eral, “machines” and “machinery” are understood to mean stationary 
equipment. 


The advisability of importing equipment under Rule 14 would de- 
pend on the duties to be saved, the permanency of the operation, and 
the commercial value of used equipment in Mexico as against its value 
in the country of origin. 


_ At present, Rule 14 import duties vary from 2% ad-valorem to 
15% ad-valorem, and $0.15 pesos on the gross kilogram depending on 
the type of industry to which the machinery or equipment will be 
destined. Rule 14 import duties on machinery or equipment to be used 
in the manufacture of chemical fertilizers are at present $0.05 pesos on 
the gross kilogram and 8% ad-valorem. 


The federal government charges a fee for inspecting equipment 
and machinery imported under Rule 14. The inspection is carried out 
when the equipment and machinery have been installed. The fee is 
calculated on the weight of the machinery and equipment in metric 
tons (1,000 kilograms), as follows: 

$7.00 pesos for each ton on the first 200 tons. 

$6.00 pesos for each ton on the next 200 tons. 

$5.00 pesos for each ton on the next 200 tons. 

$4.00 pesos for each ton on the next 200 tons. 

$3.00 pesos for each ton on the next 200 tons. 

$2.00 pesos for each ton on weight exceeding 1,000 tons. 


To determine if equipment or machinery may be imported under 
Rule 14, the following data are required: photographs, illustrations or 
catalog sheets showing the equipment or machinery; a general descrip- 
tion of the equipment, as well as of the machines, motors, structures, and 
other items forming the equipment; use to which the equipment will 
be destined; and approximate weight (in kilograms) of the machines, 
motors and other items forming the equipment. 


When machinery is imported under Rule 14, it is necessary to 
obtain an import permit from the Customs Bureau of the Ministry of Fi- 
nance; to post a bond, at the customs house of the port of entry, to 
guarantee the regular import duties on the machinery and an addiitional 
10%; to import all the machinery which comprises the installation 
within a period of one year from the date of importation of the first 
shipment (the permit is renewable once for six months); and to install 
all of the machinery within a period of six months from the date of im- 
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portation of the last shipment (the six-month period may be renewed 
once for another six months). 

Once the machinery is installed, the Customs Bureau must be noti- 
fied and the Bureau appoints an inspector to determine which items fall 
under the provisions of Rule 14. 

If the installation is approved, a liquidation, showing which items 
are entitled to the franchise and which are not, is prepared for pay- 
ment of the duties and inspection fees. When payment is made, the 
bond may be cancelled. 

The following items are excluded from the Rule 14 franchise: con- 
struction materials of all kinds; iron or steel tanks of all kinds; elec- 
tric batteries, switches, motors, transformers and controls, if the same 
type of items are manufactured in Mexico or may be substituted by 
similar articles of domestic manufacture, unless such items actually 
form a part of a machine, thus constituting a unit; ordinary metallic 
pipe; machines which do not effect an industrial process, such as ma- 
chines for restaurants and laundries; and pumps, conveyor belts of all 
kinds, and, in general, all items which are being manufactured in Mexico 
or which may be substituted by similar articles of domestic manufac- 
ture, unless, in the judgment of the Ministry of Finance, it is advisable 
to allow their importation. ' 

Extensions to machinery or equipment installation may be import- 
ed under Rule 14, provided the production volume of the existing in- 
stallations is increased by at least 10%. 

Expendable materials should be imported under ordinary perman- 
ent importation and the corresponding duties paid. 

Equipment which is to be used in Mexico for a long period of time 
and which may not be imported under Rule 14 should be permanently 
imported under the normal procedure. In most cases, the equipment, 
even though used, would have a greater resale value in Mexico than 
in the country of origin. 

Mexico protects its industry by high import duties or by requiring 
import permits. These two protective measures depend on the quantity 
and quality of the articles manufactured in Mexico. 


Lasor REGULATIONS 
Source 

Mexican labor legislation contained in Articles 4, 5 and 123 of the 

Federal Constitution of 1917, the Federal Labor Law of August 18, 1931, 

the Regulations on Safety and Hygiene and the Social Security Law is 
of federal jurisdiction. 

The provisions of the labor legislation are the minimum rights of 

workmen and cannot be legally relinquished. Individual and collective 
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labor contracts may improve on the legal minimums. Agreements cancel- 
ling or diminishing the minimum legal rights of workmen are invalid. 


Confidential Employees 
Confidential employees are those who discharge positions of direc- 
tion and inspection, as well as those engaged in the personal service 
of the employer. Confidential employees may be exempted from the 
provisions of collective labor contracts and are not required to join 
labor unions. Labor contracts with confidential employees may be ter- 
minated on the grounds of loss of confidence by the employer. 


Union Workers 

Union workers must be preferred over free workers when the em- 

ployer and the workers have executed a collective labor contract. 
Limitations to the Right of Hiring Workmen 

Children and Women 

Children under twelve years of age may not be employed. Chil- 
dren from twelve to sixteen years and adult women may not be hired 
for dangerous or unhealthy work. 
Foreigners 

Employers are obligated to engage at least 90% Mexican personnel. 
This restriction does not apply to managers, directors, administrators, 
superintendents and officers of companies. 
Hours of Work 

The maximum day shift is eight hours. The maximum night shift 
is seven hours. The maximum mixed shift is seven and one-half hours. 
The day shift comprises work from 6:00 a.m. to 8:00 p.m. 
Rest Days and Obligatory Rest Days 

Workmen have the right to one paid rest day each week. There 
are five obligatory paid rest days in the year, namely March 21, May 1, 
September 16, November 20, and December 25. 
Vacations 

Workmen have the right to annual vacations with pay, which can- 
not be less than six working days during the first year of service, and 
two days more each year thereafter up to a maximum of twelve days 
yearly since their first year of service; workers under sixteen years 
of age are entitled to an annual vacation of twelve working days. 
Wages 

Wages may be established on the basis of time or piece work. For 
equal work the employer is obligated to pay equal wages irrespective of 
age, sex or nationality. Employers are obligated to pay wages that are 
not less than the legal minimum wages established for each munici- 
pality. 

Employers are authorized to deduct from wages exclusively for 
union dues, cooperatives, saving funds, and debts to the employer. 
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In case of debt to the employer, the deduction may not exceed 30% 
of the amount paid to the worker in excess of the minimum wage. - 
Participation in Profits 

Article 123 of the Constitution in its Sections VI and IX, provides 
that workmen have the right to participate in the profits, subject to 
the respective regulations. These regulations have not been enacted and 
workmen do not as a rule participate in the profits. 

Duration of Labor Contracts 

Labor contracts may be executed for a definite or for an indefinite 
period of time. Contracts executed for a definite period of time are con- 
sidered automatically extended in the event that the work contracted 
for has not terminated. Contracts executed for the performance of a 
specific work are terminated upon completion of the work. 
Suspension of Labor Contracts 

Labor contracts may be suspended, with responsibility to the em- 
ployer, for economic reasons, force majeure, contagious illness or im- 
prisonment of the worker. 

Termination of Labor Contracts 

Labor contracts may be rescinded due to breach of the contract 
either by the employer or the workers. In cases of unjustified rescission 
or termination of a labor contract, the employer is obligated legally to 
pay the worker three months wages for termination of the contract 
and twenty days wages for each year of seniority as indemnity. 
Occupational Risks 

Workmen who suffer an occupational risk are entitled to medical 
attention, medicines and compensation. If the disability is temporary, 
the employer is obligated to pay the worker 100% of the wages during 
a period not to exceed one year. 

Compensation for total permanent disability is the equivalent of 
wages for 1095 days of work. Compensation for partial permanent disa- 
bility is determined by applying the percentage of disability to the 
compensation corresponding to the total disability. The compensation 
in cases of occupational death is equivalent to wages of 730 work days 
and funeral expenses. 

Social Security 

Social security has been extended from the Federal District to almost 
all of the states. Social security covers medical care, illness, maternity, 
occupational disability, old age (65), death and involuntary unemploy- 
ment at advanced age (60). Workmen receive benefits in kind (medical 
care, medicines, etc.) and benefits in cash. 

Social security is financed by the insured workers who pay 25% 
of the quotas; the employers who pay 50% of the quotas and the fed- 
eral government who pays 25% of the quotas. The quotas are based on 
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daily wages with a limit of $80.00 pesos. The employer pays the total 
cost of occupational disability compensation and the quota for each 
employer is based on the grade of risk in each industry. 


Individual Labor Contracts 

Individual labor contracts are executed by a physical or juridicial 
person with each of the individual workers. Individual labor contracts 
must contain the personal data of the worker such as name, nationality, 
sex, civil status, domicile, services to be rendered, duration of the con- 
tract (which can be for an indefinite or for a definite period of time, 
or for piece work), work days, wage or salary and place or places where 
the services are to be rendered. 


Unions 

Unions are classified as craft, company and industrial. Collective 
labor contracts may specify that the employer is obligated to employ 
union workmen exclusively and must dismiss workmen who cease to be 
members of the union at the request of the union. 


Collective Labor Contracts 

Employers who engage union workers are obligated to execute a 
collective labor contract with the union to which the workers belong. 
Collective labor contracts are executed with the union that controls 
the majority of workmen in the services of the employer. 
Obligatory or Legal Collective Labor Contracts 

If two thirds of the employers and workmen of a branch of industry 
accept a uniform collective labor contract, such contract is considered 
obligatory or legal for all employers engaged in the same type of busi- 
ness. 


Duration and Revision of Collective Labor Contracts 

Collective labor contracts may be executed for an indefinite period 
of time, for a definite period of time, for a determined operation or 
capital investment. Collective labor contracts are subject to revision every 
two years. 


Internal Working Regulations 

Employers are obligated to execute internal working regulations 
containing provisions relative to hours of work, days and place of pay- 
ment of wages, discipline and safety and hygiene measures. 
Labor Conflicts 

Labor conflicts whether individual or collective are taken before 
boards of conciliation and arbitration, constituted by a representative of 
the workmen, a representative of the employers and a representative of 
the government. These boards are either federal in the case of industries 
of federal jurisdiction or central (local) if the activities are not of federal 
jurisdiction. 
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Strikes 

The law provides that workmen may strike: to obtain the execu- 
tion or compliance of a collective labor contract; to demand the revision 
of a collective labor contract; and to back the strike of another union. 
Strikes that have been declared legally existent bar the employer 
from engaging other workmen. Strikes may terminate through a settle- 
ment or by resolution of the board of conciliation and arbitration. 


ASSOCIATION WITH MEXICAN CAPITAL 

In cases where aliens may not participate as stockholders of Mexican 
corporations, the unsoundness of the attempt to violate the law is evi- 
dent. In those cases where by law, Mexicans must own 51% of the stock 
of a corporation, or stated in another manner, where aliens may not own 
more than 49% of the stock of a Mexican corporation, it would be 
unsound to fail to comply with the law. In both cases violation of the 
law is subject to severe sanctions. 


Whether because of legal mandate, as in the 51-49% field or be- 
cause of analysis and conviction in the unlimited field, it seems more 
and more evident that the joint participation of aliens and Mexicans 
as stockholders, managers, directors and officers in Mexican corpora- 
tions is good for everyone except the enemies of the western world. 
Mexican stockholders, managers, directors and officers add important 
knowledge of local conditions, financial and business circles, markets 
and labor as well as in the important fields of public and governmental 
relations. The same factors that make Mexico an attractive country for 
investments by foreigners are the ones that create the problems that may 
best be solved by joint participation of aliens and Mexicans in the 
ownership, administration and management of Mexican corporations. 


From 1910 to approximately 1936 Mexico went through a long and 
severe revolution of profound social changes, some of which are still 
developing. During the last 24 years, Mexico has advanced rapidly in the 
expansion and improvement of public and private schools; in the con- 
struction of highways, dams, irrigation facilities, airports and railroads; 
in the development of its petroleum, electric and chemical industries; 
in the growth of its consumer goods industries; in the installation and 
initiation of machinery and equipment manufacturing industries; in the 
processing of its raw materials to a greater extent; in the diversifica- 
tion of its agricultural and mining industries. Finally the tourist industry 
has become of prime importance. These advances on the basis of a grow- 
ing participation of an increasing population and a rapid development 
of a middle class, have changed Mexico from a country of “mafiana” 
to a country of today. The underlying spirit and force are unquestion- 
ably nationalistic. We might say that we are approaching other coun- 
tries, including the United States in their nationalistic spirit. 
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The effects of cataclysmic historic incidents; differences in strength; 
the formerly unbridled selfish ambitions of individuals and corporations 
and the present decision of the Mexican people to create a better and 
more prosperous nation for themselves, their children and their chil- 
dren’s children are factors that can neither be set aside nor overlooked. 
These effects if understood, lead to optimism. South of Chandler lies 
a nation of 33,000,000 people, growing at the rate of 1,000,000 per- 
sons yearly, undergoing important and diversified economic develop- 
ment and at the threshold of becoming one of the economically import- 
ant nations of the New World. In that development foreigners are wel- 
come, particularly when with their capital and technical knowledge 
they join the Mexican people in expanding existing businesses and in 
creating new ones. 


When each one of us stops occasionally from the daily demands 
on our limited time, and wonders what the effects of the economic 
development of Russia, Japan, the European Common Market, the Outer 
Seven group and others will be on our part of the world, we should 
not forget that on our continent we have approximately 240,000,000 
people with much in common in our cultural heritage and in our ideals 
for today and tomorrow. 


Finally, when considering the advantages of association with Mexi- 
can capital, let us realize that this is one friendly weapon and tool that 
we in the Western World can use to eliminate poverty and ignorance 
and to improve our economic lot, and that it is the one tool and weapon 
that Russia and Red China do not and cannot have as long as they 
continue under their state capitalistic system, to belittle and enslave the 
individual and to increase the power of the state for the material benefit 
of a small ruling class. 











INTERIM FINANCING ON HOUSING PROJECTS 


Epwarp C. LEBEAu* 


Commercial banking forms of doing business are not devised from 
pure whim. They are born in the minds of pragmatic men to deal with 
the commercial needs that a dynamic economy is constantly creating. 
As expansion begets a need, the need begets a form. “Interim financing” 
is such a form. 


An attempt at more precision will be found in a later part of this 
paper, but it is well to understand at the outset what kind of form 
interim financing is, in general, and what need it purports to serve 
within the housing industry. Certainly the bedrock element is the resi- 
dential real estate mortgage.’ This is given by an owner to a mortgage 
banking company in return for the latter’s loan. Typically, the mortgage 
company has a very limited capital and neither wishes nor is able to 
carry long term mortgage investments on a permanent basis. The mort- 
gage company, then, endeavors to sell its interest in the mortgage’ 
to, let us say, a life insurance company. The insurance company may 
be anxious to add this item to its real estate investments portfolio. 
For reasons of company policy and state insurance laws, however, it 
will insist on a completed structure ready for occupancy plus full docu- 
mentation before any disbursement of funds is actually made. 


At this point two alternatives are open to the mortgage company. 
First, it can hold on to the mortgage until the permanent investor's con- 
ditions are met. The waiting period, though, may be up to a year and 
a few such holdings would freeze the entire lending power of the mort- 
gage company. This cuts squarely against the grain because a mort- 
gage company depends on mortgage servicing charges for a large 
share of its income. When the number of mortgage accounts it has to 
service goes up, so does the mortgage company’s gross income. There- 
fore, the velocity at which it engages in mortgage lending can well be 
more important than the rate of interest it may happen to charge. Thus 
is the mortgage company brought to its second alternative: the com- 
mercial banker. 


Under this alternative, the mortgage company can offer to pledge 
the owner’s mortgage to the commercial banker, as security for a short 





* See Contributors’ Section, p. 269, for biographical data. 
' Where used without amplification, “mortgage” includes both the debt and 
the security. 
2 These mortgages very frequently have FHA or VA backing. 
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term loan. This is sought to cover the “interim” period ending with the 
permanent investor’s disbursement of funds in payment for its pur- 
chase of the mortgage. If the commercial banker agrees to make the 
loan, he is engaged in interim financing.’ 

While the elements which go to make up interim financing—.g., 
residential construction, mortgages, assignments, pledges, negotiable 
instruments, statutory liens, federal mortgage insurance and guaranty, 
risk of loss insurance and title insurance—are individually the subjects 
of a great body of legal and business writing, the activity itself as a 
recognized form of commercial banking is still in process of develop- 
ment. Due to unsettled definitions and a lack of appreciation of the 
special risks, considerable distrust and discussion at cross-purposes have 
been evidenced.‘ The lack of integrating literature draws comment.° 
Given the circumstances it seems appropriate to conduct an examina- 
tion into the topic sounding more in breadth than in depth. Where 
particularization is thought necessary the laws and conditions of Ari- 
zona will be looked to. 


I. FEDERAL INTERVENTIONS 

Dating back to the first New Deal administration the federal gov- 
ernment has exerted a powerful, in some respects incalculable, influ- 
ence on the housing and mortgage industries. Even if we limit our 
inquiry to those branches created to play a large and direct role in the 
mortgage economy, four organizations come to mind: Home Owners’ 
Loan Corporation; Federal Housing Administration; Federal National 
Mortgage Association; Veterans Administration. A brief view of each— 
touching on its birth and growth, its purpose and the way it operates, 
and its particular impact on the national and state real estate economy— 
seems advisable to help serve as context in which mortgage lending de- 
cisions, both legal and business, should be made. 

(1) HOLC 

Constituted in 1933° the Home Owners’ Loan Corporation was 
liquidated by June 80, 1951, and officially laid to rest June 80, 1953.” Nev- 
ertheless, it has a place in this study as an example of emergency federal 
mortgage operations which are apt to be adopted again if 1933 real estate 
market conditions should reoccur. 





3 Often the mortgage company step is omitted, for instance where the “owner” is 
a builder-developer with substantial credit standing. Often, too, the project is a 
shopping center, office building, or other commercial undertaking rather than resi- 
dential construction, but most of the material and observations contained in this 
study of housing projects are applicable to the activity in general. 

4 Address by King Upton, Vice President of First National Bank of Boston, and 
specialist in interim financing work, at Midwestern Mortgage Conference on Feb- 
ruary 23, 1956. 

5 Goodwin, Mortgage Warehousing—A Misnomer, 104 U. Pa. L. Rev. 494 (1956). 

6 Home Owners’ Loan Act, 48 Stat. 128 (1933), 12 U.S.C.A. § 1461 (1957). 

7 67 Stat. 126 (1953). 
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HOLC was designedly a stopgap, to supply home mortgage lend- 
ing activity to a depressed economy. The mission was pursued with 
a vengeance. By encouraging liberal appraisals, deliberately high loans 
were made on the mortgagor applications that came pouring in until 
the close of lending operations June 12, 1936.2 At this point HOLC 
found itself a $3 billion mortgagee’ and the mortgagors found them- 
selves saddled with heavier debts than before. But the mission had 
been accomplished. Private mortgagees converted much of their frozen 
securities into liquid assets with which to resume lending activity. 
HOLC was an indulgent creditor and though defaults grew enormous" 
the Corporation was properly loath to foreclose and turn the occu- 
pants out. 

It is not surprising that the cumulative total capital loss of the 
Corporation on complete liquidation amounted to some $337,000,000, 
ranging from 22.8% on its New York operations to 0.0005% on its 
Hawaiian holdings." 


(2) FHA 

This organization was given birth by the enactment of the original 
National Housing Act.'? Its operations extend to many phases of the 
housing and mortgage industries, but our purposes will be served by 
an inspection of the activities devoted to insurance of mortgage loans 
for proposed or existing residential property. 

The FHA is empowered to insure, or to issue a commitment to 
insure, a mortgage on application of the mortgagee provided the mort- 
gage meets all statutory requirements. A list of these requirements would 
include: 

(a) Responsible mortgagee approved by Federal Housing 

Commissioner. 

(b) Mortgage must be a first lien. 

(c) Family dwelling, not over four-unit size. 

(d) Maximum principal obligation as Commissioner may direct, 

not to exceed stated amounts."® 





win wo Government and the Mortgage Debtor, 1929-1939, 18 Temp. L .Q. 61, 

9 U. S. Home Loan Bank Bp., Final Report to the Congress Relating to the 
HOLC (1952). This represented one-sixth of all urban home mortgages. The average 
loan was $3,039. 

10 Skilton, supra note 8, at 103. 

1! U. S. Home Loan Bank Bbp., supra note 9, in Schedule No. 6. 

12 48 Stat. 1246 (1934), 12 U.S.C.A. § 1701 (1957). Amendments have been 
voted by many of the succeeding sessions of Congress. 

13 As of December 31, 1959, maxima were set at $22,500 for single-family resi- 
dences, $25,000 for 2-family residences, $27,500 for 3-family residences and $35,000 
for 4-family residences. As a further a the principal cannot exceed the sum 
of 97% of first $13,500 of appraised value and 73% of excess over $13,500 up to 


$18,000 and 70% of all over $18,000. If the mortgagor is not the owner-occupant, 
85% of the total as computed above becomes the maximum. 
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(e) Maximum interest rate as prescribed by Commissioner, not 

to exceed 6 per cent per annum." 

(f) Maturity as Commissioner may set, not to exceed 30 years."* 

If the Commissioner is satisfied that a particular mortgage and 
the project to which it is connected meet all requirements, he will 
execute a contract of mortgage insurance.'* This contract is conclusive 
evidence of the eligibility of the mortgage for insurance and is incon- 
testable in the hands of an approved mortgagee. Added to this incon- 
testability feature the fact that the Commissioner does not, in practice, 
raise technical objections to titles proffered to him after default and 
foreclosure,” an insured mortgagee can rightly conclude that his in- 
vestment is safe to the extent of the coverage. 

FHA mortgage activity has been enormous. Through May, 1953, 
FHA had insured 3,275,689 individual home mortgages, totaling almost 
$20 billion.'"* The period 1948-1950 saw the peak nationwide activity, 
with a tapering off since then.'? The decline is generally attributed to 
the pegged interest rates which consistently lag behind the free market 
mortgage rate, and there is agitation for adoption of flexible rates.” 
The argument is made that artificial maximum rates drive mortgage 
lenders away from low and middle income prospective home owners 
and thereby defeat the purpose of the National Housing Act, said to 
be the encouragement of a high level of housing construction under 
supervised standards. 

Contrary to the national trend, recent FHA activity continues high 
in Arizona, based on figures made available to the writer by the Di- 
rector for the Arizona Insuring Office. The year 1959 saw a total of 
20,169 Arizona cases processed, out of which 11,459 loans became in- 
sured in the total amount of $132,909,700. Statistics for the first six 
months of 1960 illustrate about the same level of activity, with perhaps 
a small upward trend in the percentage of processed cases that ulti- 
mately are accorded the benefit of FHA insurance. 


(3) FNMA 
“Fanny Mae” as such was chartered in 1948?' to serve as a second- 
ary mortgage market, buying mortgages in areas where mortgage funds 





14 As of December 31, 1959, put at 5%% by Commissioner. 

15 Commissioner allows statutory maximum. 

16 Mortgagee must, however, tender the initial mutual mortgage insurance prem- 
ium charge with his application. Premium rate is presently %% per annum on de- 
clining balances. This charge is invariably passed along to the mortgagor. 

A a How Good Is a Government Guarantee?, Banking, Dec. 1953, p. 47. 

19 Colean, Plan for a Secondary Home Mortgage Market, Harv. Bus. Rev., Nov.- 
Dec. 1958, p. 79 at p. pod 

2 E.g., Colean, supra note 19. 

21 2 Stat. 1208 (1948), “19 U.S.C.A. § 1717 (1957). The legislative principle, 
however, dates back to the original National Housing Act of 1934. 
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are scarce and selling elswhere to private institutions as market condi- 
tions permit.” It deals in FHA or VA insured or guaranteed mortgages 
only. 

With the Housing Act of 19547 FNMA underwent quite an altera- 
tion. It is now composed of three largely autonomous units: Manage- 
ment and Liquidating Functions, Special Assistance Functions, and Sec- 
ondary Market Operations. 

Management and Liquidating Functions is engaged exclusively in 
liquidating mortgages acquired prior to November 1, 1954. 

Special Assistance Functions is presently limited to financing in 
special housing areas, e.g., Guam, Alaska, and military posts. 

Secondary Market Operations carries on the traditional FNMA 
function, except that financing for Operations is being sought by the 
sale of debentures and stock to private investors.” 

FNMA’s secondary mortgage market operations do not purport to 
supply anywhere near full liquidity for every FHA and VA mortgage. 
Even so, FNMA’s impact is significant enough to draw widespread criti- 
cism, ranging from mild* to outright advocacy of its abolition.” 


(4) VA 

As World War II progressed, sentiment mounted for federal legisla- 
tion designed, however artificially, to help repay returning servicemen 
for their years spent away from civilian endeavors. This resulted in pass- 
age of the Servicemen’s Readjustment Act of 1944,” one feature of which 
is mortgage guaranty.” 

A certificate of discharge, other than dishonorable, showing ninety 
days active duty between September 16, 1940 and July 25, 1947, or 
between June 27, 1950 and February 1, 1955, is the key to admission 





22 According to information recently promulgated by the Los Angeles regional 
offices, as of March 31, 1960, FNMA was holding approximately 4,100 Arizona 
home mortgages aggregating $43,500,000. Nationwide, FNMA’s balance sheet showed 
FHA and VA home mortgage holdings which totalled $2,274,064,552, carried at 
cost of acquisition. 

23 68 Stat. 613 (1954), 12 U.S.C.A. § 1717 (1957). 

24 Mr. Paul Akin, Los Angeles manager for FNMA, in an address delivered be- 
fore the Arizona Mortgage Bankers’ Association on June 12, 1956, said that mort- 
gage bankers themselves must assume much of the responsibility for the success 
or failure of this facility, and suggested that they be leading subscribers to the 
stock offerings. 

25 E.g., Colean, supra note 19. He states that arbitrary administrative control of 
rates and politically oriented decisions distort its laudable mission and can have 
dangerous inflationary effects. 

26 Andrus, For Flexible Mortgage Rates, Banking, Jan. 1957, p. 48. 

27 58 Stat. 284 (1944). 

28 58 Stat. 291, 38 U.S.C.A. § 1801 (1959). Numerous amendments have been 
enacted since 1944. No further citations to this act or to VA regulations will be given 
in the following discussion, which is grounded on the act and the regulations in 
effect on December 31, 1959. 
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under these provisions. A loan made to a qualified veteran is automatic- 
ally guaranteed. 

As with FHA insurance, technical prerequisites surround the eligi- 
bility for loan guaranty and there are other specifications concerning the 
maximum amounts guaranteed. The major points: 

(a) Application for guaranty must be made not later than 

July 25, 1962, for World War II veterans; January 31, 1965, 
for Korean veterans. 

(b) Where loan is to finance the purchase or construction of 

residential dwelling, must be owner-occupied. 

(c) Loan can at the present time be for up to 100 per cent of 

purchase price. 

(d) Lender must be approved by Administrator, or else be an 

institution subject to supervision by the United States or 
by any state.” 

(e) Maximum maturity of 30 years. 

(f ) Maximum interest rate of 544%. 

(g) Maximum guaranty of residential mortgage loan is the 

lesser amount of $7500 or 60 per cent of the loan. 

The amount of residential mortgage loan guaranty has been about 
equal to FHA’s mortgage insurance activity. Through May, 1953, some 
3,000,000 individual home loans aggregating almost $20 billion have re- 
ceived VA blessings.*° A steady decline in VA nationwide loan activity 
since 1951*' is due in part to the fixed-class nature of eligible mortgagors 
and undoubtedly in part to the fixed maximum interest rate in a tight 
market period. As in the FHA market, though, Arizona VA activity con- 
tinues to run unexpectedly high. The Phoenix office reports that its 
current monthly applications volume for the state is above its overall 
monthly average and that better than half of the applications still come 
from World War II veterans. Since the inception of the VA mortgage 
guaranty program down through July 31, 1960, a total of 31,375 Arizona 
loans representing $254,727,434 in face amount have been guaranteed. 
Of eligible veterans now living in Arizona there are still an estimated 
73% from World War II and 81% from the Korean conflict who have 
not utilized any VA loan guaranty. 


II. INTERIM FINANCING: DEFINITION AND EXPOSITION 
A trace of the ancestry of the term interim financing leads to “mort- 
gage warehousing,” a very broad phrase that bankers have long used 





29 Any loan at least 20% of which is VA guaranteed may be made by a national 
banking institution without regard to limitations laid down in other statutes. 

30 Neel, supra note 17. 

31 Colean, supra note 19. 

32 The present rate of 5%% is set by Congress. Cf. National Housing Act, under 
which the Commissioner has flexibility up to 6%. 
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to refer to all types of lending or purchase commitments in the real 
estate mortgage market. Even to those accustomed to a more precise 
use of language, mortgage warehousing signifies any loan by a commer- 
cial bank to the owner of a mortgage, when the mortgage is taken as 
collateral security for the loan. The extreme credit stringencies of late in 
commercial banking have motivated an awareness that mortgage ware- 
housing covers a multitude of sins.** The result seems to be that the 
new epithet, “interim financing,” is rapidly taking over semantic duties 
from the old “mortgage warehousing.” 


A substitution of words, without more, contributes little toward 
clarity, of course. But this changeover is being accompanied by a real- 
ization throughout commercial banking that the old scheme “. . . led to 
some confusion and discussion at cross-purposes.”™4 


In order to avoid back-sliding, then, “interim financing” must be 
particularized. It is submitted that a rational dichotomy can be drawn: 
financing which involves existing structures, and construction loan fi- 
nancing. 


A. Financing on Existing Units 

Within interim financing of mortgage companies by commercial 
banks where the mortgages*® pledged are on residences already built, 
perhaps four categories*® suggest themselves. 


(a) Collateral loan, 90-180 days, secured by mortgages com- 
mitted for immediate purchase by a permanent investor. 
This is the ordinary clearing loan*’ necessitated by the time 
required to assemble all documentation—the “old timer” of 
interim financing. 

(b) Collateral loan, 1-2 years, secured by committed mortgages. 
This arises when a permanent investor enters into “long 
term forward commitments,” i.e., deferred purchases, in 
an effort to synchronize available mortgages and available 
investment funds. The length of the period indicates that 
normally short term commercial bank credit is frozen for 
an unusually long term, and an unconditional commit- 
ment is normally required. Inflationary pressures are par- 
ticularly apt to be lurking in this category, since the de- 





33 Upton, supra note 4. 

34 Upton, supra note 4. 

35 Insured or guaranteed by FHA or VA. See note 2, supra. 

36 Since it is my intention to accentuate construction loan problems, what follows 
is an oversimplification of this very important half of interim finance activity. For 
affirmative defense I plead that lawyers and bankers are comparatively more familiar 
with this older branch of the family. 

37 Sometimes called “closing loan.” 
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ferred purchase is being superimposed on the usual in- 
vestor commitments.* 

(c) Collateral loan, 6-9 months, secured by uncommitted mort- 
gages. This is essentially the same as financing a shoe re- 
tailer on his unsold inventory. 

(d) Collateral loan, one year or less, non-recourse note, secured 
by uncommitted mortgages. Since the “borrower” is not 
liable for anything beyond the value of the collateral, this 
amounts to a purchase of the mortgages by the bank, with 
an option in the pledgor to repurchase within the stated 
time and at the pledged price. This could be called a 
“stand-by purchase commitment.” 

The above survey should demonstrate the unwisdom of charac- 
terizing all collateral loans to mortgage companies with a single un- 
modified phrase. Use of the term “interim financing” is commendable, 
because it is more descriptive of these lines of credit than is the ven- 
erable “mortgage warehousing,” but is should be recognized as a gen- 
eralization which covers up a spectrum of significant distinctions. 


B. Construction Loan Financing 

This is interim financing’s new but bustling baby. It is a legitimate 
offspring because all the family markings are there; just envision a 
housing project builder as the “owner.” Still, it has so many traits not 
found in the rest of the family that it demands independent treatment. 

A builder may not be in a secure enough financial position to ob- 
tain funds for his project directly from a commercial bank. He is then 
likely to petition a mortgage banking company, which may see fit to 
take the project on.* The mortgage company will arm itself with an 
FHA preliminary commitment on the as-yet empty lots, enter into a 
conditional construction mortgage agreement with the builder, and 
present itself at a commercial bank to seek out funds for the period 
of construction.” 

The same bank whose doors were closed to the builder may be 
very receptive to this applicant and the reason is plain: bank would have 
the full worth and management abilities of mortgage company to look to 
as primary obligor, and could hold the builder as well on his initial 
obligation. 





38 See N. Y. Times Magazine, January 20, 1957, p. 15, for a seldom expressed but 
disturbing thesis by Professor Henry Wallich of Yale. Briefly, he asserts that the 
“acceptance” of a 2% annual inflation induces people to plan for it via escalator 
clauses, short term speculation, etc. Such “planning” is generative of further pres- 
sures so that ultimately a runaway inflation results. 

39 The mortgage company may enjoy a very favorable rate differential, i.e., the 
difference between what it receives from the builder and what it must pay as a 

orrower. Or, even if the differential is unfavorable, mortgage companies in some 
locales must underwrite the builders in order to control mortgage production. 

40 In Arizona seldom over six months. 
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If the bank agrees to grant the loan, mortgage company will pledge 
as collateral the mortgages executed by builder. This collateral should 
not mislead anyone because construction loans to a mortgage company 
are to be treated as commercial loans and not as real estate loans. 


Let us assume“'’ bank determines to interim finance this construc- 
tion project. Note that mortgage company is little more than a con- 
duit for bank’s funds. This means that bank will in effect dictate all 
terms and conditions, including those of the mortgage loan between 
builder and mortgage company. To begin with, bank and mortgage 
company will execute a master agreement which, among many other 
provisions, identifies the line of credit, and mortgage company executes 
a construction loan note for the expected upper limit. As the project, 
house by house, goes up, the bank will likely be making periodic dis- 
bursements of loan funds, keyed into such factors as state of construc- 
tion and FHA progress inspections. By the time the project is completed 
it is to be hoped that builder has excellent prospects of selling each 
house, with each purchaser-occupant assuming builder’s mortgage ob- 
ligation to mortgage company or, possibly, executing new paper nam- 
ing the bank as mortgagee. Mortgage company pledges each such pur- 
chaser’s mortgage to bank as collateral for its closing loan note, made 
payable to the order of the issuer of the closing loan credit.” Observe 
that mortgage company does not receive additional loan funds on 
this note over and above its construction loan note and receipts. All it 
wants, and all it gets, is more time. 

Meanwhile, all relevant documents are being collected.“ When a 
mortgage with its respective documentation is gathered together, the 
mortgage package is mailed by bank to permanent investor on the lat- 
ter’s purchase commitment. Proceeds of this sale will be forwarded to 
bank and credited on mortgage company’s note. After the project is 
completed and a mortgage package on every house is received and paid 
for by permanent investor, mortgage company’s obligation on its clear- 
ing loan is satisfied and a small surplus will be available, provided mort- 
gage company was operating under a favorable rate differential. When 
the interim financing is completed mortgage company will get back 
its construction note and all of its closing loan notes. 

By no means every mortgage company throughout the country en- 
gages in construction lending to builders, but in expansion-minded Ari- 
zona the practice is very general. It is especially true of this type of in- 





41 Factors which should be studied to arrive at this determination are discussed 
in Part III, infra. 

42 This may not be solely the same bank that we started with, since frequently 
a participation by another commercial bank has been obtained. 

43 An escrow agent, ordinarily the title company, can be appointed to serve as 
depository for the documents. 
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terim financing that an increase in construction lending activity by mort- 
gage companies calls for an almost corresponding increase in interim 
financing activity by commercial banks.“ The banks in the Southwest 
have not had to turn good customers away, though. Eastern commercial 
banks are able and eager to participate on the Southwest bank’s say-so. 
Though the risks may be many“ the basic ones have not yet been felt 
in Arizona. What happens if housing supply ever clearly surpasses de- 
mand is still a chapter set in the future. 


Ill. MATERIALS FOR THE FORMULATION OF LEGAL AND 
BUSINESS DECISIONS IN ARIZONA INTERIM FINANCING 


To split up an interim financing transaction into “legal” and “busi- 
ness” elements is to lay one’s self open to the charge of creating arti- 
ficial categories. This criticism is in a large measure true, but the fact is 
that we have bankers and we have lawyers. So let us be content with 
simple definitions: those elements are “legal” which a lawyer can be 
expected to take into consideration; those elements on which a banker 
is most apt to concentrate his thinking are classified as “business.” 

A. LAW 

It would serve no purpose to outline in detail the several fields of 
law, already abundantly familiar to most lawyers, onto which interim 
financing touches. As stated before, the central item is the residential 
mortgage, meaning a negotiable promissory note and a duly acknowl- 
edged and recorded* mortgage deed. Each will be transferred to the 
interim lender, the note by negotiation and the mortgage deed by formal 
written assignment. 


The mortgage transaction, often being for construction purposes, 
will contemplate future advances. In Arizona, section 33-773 of the Ari- 
zona Revised Statutes is the only statute which expressly permits a 
present mortgage to secure advances to be made at some future date, 
and the section by its own terms is limited to “. . . a mortgage of live- 
stock or other animate chattels, or of crops. . . .” Nonetheless, the Ari- 
zona Supreme Court has clearly applied the doctrine to a realty mort- 





44 A minute fraction is taken up by increases in capital structure of some mortgage 
companies. 

45 See Part III, infra. 

46 Who bears the burden of mistakes in indexing and recording made by the 
county recorder—the grantee who offers an instrument for recording, or the subse- 
quent purchaser or encumbrancer who has inspected the record? This minor point 
has not been decided by the Arizona Supreme Court but it is submitted that the 
grantee suffers this burden. Ariz. Rev. Stat. § 33-416 we. a this when 
it says: “The record of a... deed... shall be notice. . . (Emphasis added. ) 
But the best evidence is a change in language from the old Arizona Code, 1939 § 
71-423, effected in its 1956 counterpart, Ariz. Rev. Strat. § 33-412(A). The old 


section read: “All . . . conveyances . . . shall be void . . . unless they are. . , filed 
with the recorder to be recorded . Powe gy added. ) This now 7m : 
—_— ‘ied are... recorded in the office of the county recorder. . . Banpliasis 
added. 
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gage and held that such mortgagee is entitled to the priority of his lien 
from the date of recording, at least as against the mortgagor and all 
others who acquired their interests only after the mortgagee actually 
made his advances.” One is left to speculate what the outcome might 
be in a contest of priorities between the mortgagee and an encumbrancer 
or purchaser who becomes such prior to the “future advance” by the 
record mortgagee, but Arizona title companies do not seem too con- 
cerned since most, if not all, will issue their policies of mortgagee in- 
surance from the date of mortgage recording provided the mortgagee 
is on that date under a fairly firm obligation to make the future ad- 
vances. 

Because of Arizona’s status as a community property state the 
mortgage must bear the signatures of both the husband and the wife. 
The husband alone might be sufficient on the note, having in mind 
that he is the manager for all community personalty* and also the 
presumption that debts incurred during coverture are community 
debts.” Potential liens in favor of judgment creditors® and mechanics 
and materialmen*' must be reckoned with. The law of pledges frequently 
enters the picture, with the lender taking a detailed general pledge 
agreement from the mortgage company along with the note and mort- 
gage. 

Trust Receipting. Sometimes the commercial bankers in the interim 
field also demand a system of trust receipting. The Uniform Trust Re- 
ceipts Act® has been law in Arizona since 1947. Trust receipt finan- 
cing was devised to bridge the hiatus in personal property security 
between the possessory lien and no lien at all. When a lender takes actual 
possession the law of pledges accords him a lien on the property so pos- 
sessed. Given the right set of circumstances a lender may be able to 
qualify for security interests rendered under UTRA and he will enjoy the 
best of both worlds, since he need not bother with the cumbersome 
and inelastic matter of taking possession. 

Arizona case law is non-existent on the point, but this writer sub- 
mits that by the clear implication of the statuory words commercial 
bankers are wasting their time® when they provide for trust receipting 
vis-a-vis mortgage company borrowers. The indispensable documents 
are: (a) negotiable promissory note (b) realty mortgage deed. Both of 





47 Griffith v. State Mut. Bldg. & Loan Ass’n, 46 Ariz. 359, 51 P.2d 246 (1935). 

48 Aniz. Rev. Stat. § 25-211(B) (1956). 

49 Fox v. Weissbach, 76 Ariz. 91, 259 P.2d 258 (1953). 

50 Ariz. Rev. Strat. § 33-961 (1956). 

5! Ariz. Rev. Stat. §§ 33-981 to -1001 (1956). 

52 Ariz. Rev. Stat. 8§ 44-821 to -839 (1956). 

53 Plus one dollar per year filing fee for the “Statement of Trust Receipt Financing.” 
Ariz. Rev. Stat. § 44-833(A) (1956). 

54 This assertion cannot be made unless the mortgage debt is represented by a 
negotiable note, which is almost always the case. 
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these fall outside the penumbra of UTRA. Regarding the note, Arizona 
Revised Statutes section 44-829(A) provides that nothing in the act 
shall limit the rights of a good faith purchaser of negotiable instruments 
from the trustee (which would be the mortgage company) and that 
“.. . filing under this [act] shall not be deemed to constitute notice of 
the entruster’s [the lending bank] interest. . . .”"* 

Turning to the mortgage security deed, the definitions section® 
makes it clear that such a document is not contemplated by the act. It 
is not an “instrument.” Nor is it a “document,” which is limited to mean 
“document of title to goods.”*” 


Granted there are many items that go to constitute a complete 
mortgage package, it seems that if trust receipt financing offers no pro- 
protection to the entruster for the indispensable documents it is but 
hollow form to insist on it for the other documentary items. 


Bankruptcy. Consideration of the potential bankruptcy of an obligor 
in mortgage and pledge financing opens up an immense study, far out- 
side the limits of this paper. However, a reference to several of its fun- 
damental features will be attempted because no attorney presuming 
to advise an institution engaging in any lending activity can afford to 
disregard its possible impact. 

Bankruptcy law is within the exclusive province of the federal gov- 
ernment, and Congress enacted the structure of the present act in 1898. 
Amendments have come with almost every session and the trend has 
been toward ever increasing powers of the trustee in bankruptcy to 
“upset the applecart.” Small wonder that bankruptcy has long been 
called the acid test of a security transaction. 

The trustee’s powers to invalidate a lien and sweep the subject prop- 
erty into the estate for general creditors are grounded in a number of 
sections:® 60b - 96(b); 67a - 107(a); 67(d) - 107(d); 70a - 110(a); 
70c - 110(c); 70e - 110(e). To withstand attack a lien must successfully 
run the whole gantlet. 

By section 60b a preferential transfer, which includes a transfer for 
security purposes, can be avoided if the transferee had “reasonable 
cause to believe” the transferor was insolvent® at the time of the 





55 There is an exception as against “transferees in bulk” but the term is defined as 
including “. . . a mortgagee or a pledgee or a buyer of the trustee’s business sub- 
stantially as a whole.” Ariz. Rev. Stat. § 44-821(138) (1956). This is a most 
unlikely eventuality. 

56 Ariz. Rev. Stat. § 44-821 (1956). 

57 Thus, even were Arizona a “title theory” of mortgage state, the same con- 
clusion would be reached because the mortgage security deed would be title to 
realty, not title to goods. 

58 Citations to the Bankruptcy Act are made as follows: the first figure is the 
section number within the act itself; the figure after the dash is the corresponding 
section of Title 11, U.S.C.A. 

5? Insolvency in the Bankruptcy Act means balance sheet insolvency. 
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transfer. If bankruptcy is staved off for longer than four months after 
the transfer is perfected the transferee is immune under this section. 
Bear in mind that equitable liens are expressly frowned on. 

Section 67a deals only with liens by legal or equity proceedings, e.g., 
attachment, garnishment, judgment, and levy of execution. Basically, 
if such lien is acquired while the debtor is insolvent and within four 
months before his bankruptcy it will be summarily dissolved. Note 
that this will hold even though a lienor be totally ignorant of the fact 
of insolvency. 

Section 67d is the equivalent of the Uniform Fraudulent Conveyance 
Act, enacted in Arizona*' and some nineteen other states. Transfers com- 
pleted more than one year before bankruptcy fall outside the impact 
of this section. 

The trustee is vested by section 70a with all the title of the bank- 
rupt. This includes the bankrupt’s title to property which he has trans- 
ferred in fraud of his creditors. 

Section 70c, the “strong-arm clause,” endows the trustee with a hypo- 
thetical lien by legal proceedings procured as of the date of bankruptcy. 
Section 70a does most of the work but there are situations when section 
70c alone can carry the day for the voracious trustee. An obvious exam- 
ple is when the bankrupt was permitted to have possession, i.e., “osten- 
sible ownership,” but title was reserved in the creditor. 

Section 70e gives the trustee authority to step into the shoes of any 
existing creditor of the bankrupt and utilize any law, federal or state, 
that said creditor could have invoked to set aside a transfer. Assets re- 
covered then go for the benefit of the estate. The section is customarily 
used to take advantage of longer state statutes of limitations or other 
procedural benefits. The Supreme Court, however, in Moore v. Bay 
propounded the far-reaching doctrine under this section that a transfer 
vulnerable in minor part only in the absence of bankruptcy can be totally 
avoided if bankruptcy occurs. In other words, the lien of a million-dollar 
mortgage can be totally upset if, between the times of its execution and 
recording, the mortgagor goes in debt another $100 to a different credi- 
tor and then is thrown into bankruptcy. The case is scathingly criticized 
by at least one very prominent bankruptcy authority. 

The reader is cautioned that this hasty sketch of bankruptcy is only 
that. Exhaustive tomes“ have been written on the subject, but for a pithy, 
up-to-date, one-volume summary of strict bankruptcy, Professor Mac- 
Lachlan’s hornbook® is highly recommended. 





60 J.e., the time when a bankruptcy petition is filed by or against the debtor. 
61 Ariz. Rev. Stat. 88 44-1001 to -1013 (1956). 

62 284 U.S. 4 (1981). 

63 MacLACHLAN, BanxkRuptcy § 284 (1956). 

$4 E.g., Collier—9 vols.; Remington—10 vols. 

65 Supra note 63. 
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B. THE BUSINESS CRITERIA® 


Interim finance lending to a mortgage company is primarily com- 
mercial lending and the bank should not delude itself that the real estate 
security will carry it through in any case. This is to be particularly em- 
phasized in construction lending. Like any commercial loan the bank 
will look in the first instance to the applicant’s net worth, integrity, and 
ability. 

The gradient of risk exposure runs from the ninety-day clearing 
loan secured by committed mortgages at the “safe” end, through the 
six-month collateral loan secured by uncommitted mortgages, and fi- 
nally to the collateral loan for construction purposes at the volatile end. 
Since the construction loan includes the elements of risk common to 
other branches of interim financing plus some of its own, attention will 
be directed to it. 


Two factors are found only within interim construction lending, 
and each contributes to making such lending a unique risk. These are 
cost exposure and sales market exposure. The mortgage company suffers 
the initial blows under both, but whenever the mortgage company’s 
position is weaked the interim financing bank’s position is weakened 
pro tanto. 


Cost exposure is the greatest risk in construction lending. Causal 
elements can be such things as mis-estimates and costs unforeseen by 
builder, rapidly rising building costs, and diversion of ear-marked funds 
by builder to other projects. Once the first construction advance is made 
the lender is in and if, due to any of these elements, the builder is un- 
able to complete with the loan funds assigned, the burden to complete 
falls back onto the lender. There is no alternative but to finish up the 
project if the loan funds are ever to be unlocked. It is difficult to imagine 
a whiter elephant than a row of half-built houses. 

Up till now, the construction loan exposure implicit in a builder’s 
inventory of unsold houses has been minimal, the reason being that mar- 
ket demand has been far greater than supply. The post World War II 
days of the automatic market, though, are over, although the Arizona 
market continues to enjoy a better position than the nationwide average. 
Today a construction lender can find himself in a locked funds predica- 
ment if the project has been badly designed or poorly located or priced 
too high. 


The cumulative possibilities of cost exposure and sales market ex- 
posure scare many a commercial banker away from direct loans to 





6 For much of this material the writer has drawn from a lecture given by King 
Upton, Vice President, First National Bank of Boston, before the School of Mortgage 
Banking on July 5, 1956; and from interviews with Mr. Upton and other bankers 
intimately engaged in interim financing. 
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builders. The same project need not frighten the banker when the mort- 
gage company interposes itself and petitions the banker for interim fi- 
nancing. What particulars should the bank consider? 


First, and of vital importance, the net worth, management abilities 
and integrity of the mortgage company. The lender will realize, also, that 
the mortgage company’s construction loan business shows in a much 
better light if three builders have borrowed a total of $1,000,000 for three 
projects, than if the $1,000,000 is marked for one builder on one project. 


Second, the builder’s net worth, reputation and past record. Since 
a small builder’s net worth can change profoundly with every project, 
a financial statement is of little use unless very new. 


Third, project cost information. To be of any utility an estimate 
must be detailed and complete, and the builder should be able to 
defend each item. 


Fourth, market conditions for housing and whether, in view of de- 
sign, location, and price, the units are likely to move easily. If a firm 
market does not seem likely then the loan should not be given unless 
the lender has the benefit of FHA dual commitments.” If the market 
looks good and it is decided to go in without FHA dual commitments, 
Mr. Upton® suggests 66 per cent of the Certificate of Reasonable Value 
as the maximum loan, in order to keep builder tied into the project. 


Fifth, guaranties. If the builder is incorporated, personal liability 
of the principal stockholders should be assured by their individual in- 
dorsements of the note to mortgage company. Another vehicle to help 
guard against the spectre of a hollow corporate debtor is to take a pledge 
of the stock. Individual continuing guaranties form the mortgage com- 
pany’s principal owners are also items for consideration in light of the 
bank’s leverage position. 


Sixth, the form of mortgage commitments on the completed units— 
whether firm, standby, uncommitted. This looks beyond the construc- 
tion stage but generally the interim construction loan will refund into 
the interim clearing loan to be given by the same bank, from which the 
bank must expect to be taken out by the permanent investor. 


IV. SYNTHESIS 


A collation of some of the materials covered to see how interim fi- 
nancing risks can be minimized seems the logical way to bring a broad 
examination of the topic toward a close. Because construction loan fi- 





67 Commitments to insure loans in names of individual owner-occupants plus 
commitment on loan in builder’s name on unsold houses. 
68 Supra note 66. 
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nancing presents a maximum of exposures, legal as well as business, 
it will be made to serve as the prototype. Legal criteria will be empha- 
sized since it is obvious that, given the relevant raw materials, respon- 
sibility should fall on bankers’ shoulders to determine business expos- 
ures connected with a particular transaction and in general to divine 
the future of interim financing. At the same time it should come as no 
surprise to the lawyers to be told that their job of counselling in this 
broad field can be carried out more accurately and more realistically 
if they possess a background of business understanding. It is just such 
belief that has led to the inclusion of so much “non-legal” discussion and 
analysis in this paper. 


The point was made earlier that the bank is in a position to dictate 
terms all the way down the line. Most especially is this true in a period 
of tight credit. Therefore, it should take care that the dealings between 
builder and mortgage company are rigorous. 


The sine qua non is, of course, the mortgage. Builder’s note and 
mortgage deed to mortgage company should be on an FHA or VA 
approved form. The deed must include a covenant by the mortgagor 
to insure against risk of loss from fire or other causes. By reason of a 
statute enacted in 1957 the mortgagor should be permitted the right 
to select his own insurance carriers.” Policies tendered by mortgagor 
in compliance with his covenant may be rejected as inadequate, but 
only if rejected in good faith.” 


In the construction agreement between builder and mortgage com- 
pany, executed contemporaneously with the mortgage, bank should in- 
sist on builder’s covenant that no work will be commenced prior to re- 
cording of the mortgage” and written notification of same from mort- 
gage company. Also, builder will covenant to carry the construction to 
completion in accordance wth FHA or VA regulations and state and lo- 
cal laws, and that on completion the premises will be free and clear of 
all liens save for the mortgage.” 


Minimum provisions of the master agreement between mortgage 
company and bank would include some reference to title insurance. Since 
time in the construction lending field is at a premum a title binder or 
preliminary letter of opinion usually suffices to justify initial disburse- 





6? Ariz. Rev. Strat. § 20-452(1) (1956). 
70 Smith, Mortgagor or Mortgagee—Whose Right to Insure?, 1946 Ins. L.J. 520. 
71 The title ye age will check carefully for compliance with this condition. 
72 The best check, upon completion, as to builder’s compliance with his covenant 
to keep free of mechanics’ liens is to direct that a waiver of lien be obtained from 


each laborer and materialman, although this is an understandably cumbersome 
task. 
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ments. It must show the mortgage to be a first lien on the property.” 


Taking possession of a builder’s note is a prerequisite to perfecting 
bank’s lien on it. Additionally, a general pledge agreement should be 
taken from the mortgage company. It can serve indefinitely to spell out 
special terms of pledgings now and for the future. In it the mortgage 
company can warrant unencumbered ownership of the pledged paper. 
Bank can reserve the power to indorse instruments in the name of the 
pledgor. Bank should declare its power of sale without notice, by public 
or private means, in the event of stated defaults by pledgor, and that 
bank may buy in at such sale if it wishes. 


Bank could request that an up-to-date “estoppel certificate”’* be 
attached to the mortgage as a check on the representations of mortgage 
company. However, in the context of construction loan financing it is 
of limited value because at this stage little or no money has changed 


hands. 


The assignment of the mortgage security must have the stature of 
a conveyance. The bank may decide not to record the assignment but it 
should realize that two legal risks are being run: 


(a) Mortgage company could fraudulently discharge the mort- 
gage as of record. 

(b) Mortgage company could be declared bankrupt. 
By the first eventuality liens subsequent to the mortgage will gain 
priority. Indeed, the mortgage may be totally divested if the mortgagor 
procured his discharge by giving consideration and in ignorance of bank’s 
interest. By the second eventuality a rough-riding trustee in bankruptcy 
may be able to take the mortgage lien away from bank’> and preserve 
it for the bankrupt’s general estate. 


This paper opened with the stated purpose to explore in breadth 
a new commercial banking form. In following the route of such ex- 





73 Title companies will frequently issue a final policy without listing exceptions 
for mechanics’ and materialmen’s liens even where construction commenced before 
the mortgage was recorded and the statutory period after completion of construction 
for filing notices of liens has not expired, and even though lien waivers have not 
been collected. This is done under indemnity agreements which are executed by 
the property owner and the general contractor in favor of the title company. 
For a sobering thought from a title insurance company president, see Henley, What 
Investors in Mortgage Loans Are Demanding in Title Insurance, Title News, May 
1956, p. 9. He warns that if title insurance companies bow to pressures by con- 
struction lenders to issue policies “free and clear of statutory liens” they are leav- 
ing the realm of title insurance and in effect insuring against losses from future 
occurrences. And, he says, this may backfire against the lenders ultimately, consid- 
ering how small many title insurance companies are. 

74 A statement signed by the mortgagor setting forth the interest rate and the 
state of accounts between him and the mortgagee as of given date. See 2 GLENN, 
Mortecacss § 322 (1943). 

75 E.g., as voidable preferential transfer. 
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ploration one discovers that it winds through the entire landscape of 
residential mortgage finance. Incomplete would be the effort to describe 
this scene in legal or banking or economic terms alone. All are needed 
and all have been utilized. 


Economics tells us that interim financing activity is inextricably 
keyed to the housing and mortgage money markets. The law tells us that 
it is flexible enough in its existing state to provide for rigorous interim 
financing but it also warns of pitfalls not common to other forms of 
security transactions. And lastly, banking tells us that interim financing 
is fraught with unusual, even unique, business risks. These risks alone 
entitle banking to have the last word on the “care and feeding” of in- 
terim financing but there is another reason. Banking, after all, fathered 
the child. 











ADVERTISING PROTECTION THROUGH 
COPYRIGHT ' 


MERLE M. ALLEN, Jr.* 
I. HISTORY AND NATURE 


In 1790, the first congress sitting after the adoption of the Constitu- 
tion, influenced in large by arguments of Noah Webster’ and other lit- 
erary workers, enacted our first national copyright statute. That act gave 
to citizen or resident authors a copyright protection for books, maps, and 
charts for a term of fourteen years, with a right to renew for fourteen 
years more.” 

The foundation upon which that and subsequent national copyright 
law rests is Article 1, Section 8, Clause 8 of the United States Constitu- 
tion which provides: “The Congress shall have power . . . to promote 
the progress of science and useful arts, by securing for limited times 
to authors and inventors the exclusive right to their respective writings 
and discoveries.” 

Necessarily, the concept of “useful arts” and “writings” as used in 
the Constitution has been broadened beyond the original “books, maps, 
and charts” by legislative enactment and by interpretation of the courts 
in keeping with the development of the times. Historical and other 
prints were added as subjects of copyright in 1802. Musical compositions 
were included in 1831. Photographs and negatives were provided for in 
1865. In 1912 the motion picture classification was added. In 1939 the 
list was expanded to include prints and labels for articles of merchandise.’ 

The present copyright act is found in 17 U.S.C. 1-215 (1952). 
Now there are thirteen classifications of works for copyright registra- 
tion specified in the statute.* Advertisements are not among those listed; 
however, the act clearly states that the named classifications shall not 





+ This article was awarded the first prize in the 1960 Nathan Burkan Memorial 
Competition at the University of Arizona College of Law. It is published through 
the courtesy of the American Society of Composers, Authors and Publishers. 

* See Contributors’ Section, p. 269, for biographical data. 

1 6 Encyclopedia Britanica 418 (14th ed. 1936). 

2 1 Stat. 124 (1790). 

3.17 U.S.C.A. § 5 (1952) (historical note). 

417 U.S.C. 8 5 (1952): “The application for registration shall specify to which 
of the following classes the work in which copyright is claimed belongs: 

(a) Books, including composite and cyclopedic works, directories, gazeteers, and 
other compilations. 

(b) Periodicals, including newspapers. 

(c) Lectures, sermons, addresses (prepared for oral delivery). 
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be held to limit the subject matter of copyright protection,’ and our courts 
for over 55 years have held that some advertisements are entitled to 
copyright protection.® 


With the phenomenal amount of money being spent in advertis- 
ing, and with new media of advertising developing, the problems and 
opportunities for protection of advertising have become more import- 
ant as well as more complex. It is the purpose of this paper to assist 
those seeking more information in this timely problem. It has been said 
that the copyright statute is about as helpful to a lawyer confronted 
with the metes and bounds of copyright as a copy of Quia Emptores is 
to a modern conveyancer.” If the metes and bounds are ascertainable, 
they lie within the decisions of the courts. By tracing the development 
of the case law concerning advertisement protection, it is intended that 
there will be presented an insight as to the present status of the law 
and a glimpse as to what the future trends will be in this area. 


II. INFLUENCE OF ENGLISH DECISIONS 

The English case of Cobbett v. Woodward® has had a more lasting 
effect upon the American decisions than those of the English. There the 
plaintiff, an upholsterer and house furnisher who carried on an exten- 
sive business in various parts of England, published in 1866 an Illustrated 
Furnishing Guide. This book contained many engravings and illustra- 
tions of the articles of furniture manufactured and sold by the firm. The 
work was registered as a new publication. 

The defendant published a work entitled New Furnishing Guide 
which the court found adopted the same style as plaintiffs book. The 
court also found that as many as fifty-five of plaintiffs decorated fur- 
niture drawings had been copied. Nevertheless, the court held that plain- 
tiff was not entitled to copyright protection and injunctive relief because 





) Dramatic or dramatico-musical compositions. 
) Musical compositions. 
) Maps. 

g) Works of art; models or designs for works of art. 

h) Reproductions of a work of art. 

i) Drawings or plastic works of a scientific or technical character. 

(j) Photographs. 

(k) Prints and pictorial illustrations including prints or labels used for articles 
of merchandise. 

(1) Motion-picture photoplays. 

(m) Motion pictures other than photoplays. 

a above specifications shall not be held to limit the subject matter of copy- 
TIGRE cs 

5 Ibid. 

6 Bleistein v. Donaldson Lithographing Co., 188 U.S. 239 (1903); Schumacher 
v. Schwencke, 25 Fed. 466 (C.C.S.D.N.Y. 1885); Yuengling v. Schile, 12 Fed. 97, 
100 (C.S.D.N.Y. 1882) (dictum). 

7 Umbreit, A Consideration of Copyright, 87 U. Pa. L.R. 982, 951 (1989). 

®§ L.R. 14 Eq. 407 (1872). 
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the illustrated catalog was not copyrightable material. Lord Romley, the 
Master of Rolls in 1872, stated: 


If a man not being a vendor of any of the articles in question 
were to publish a work for the purpose of informing the public of 
what was . .. the most graceful species of decorations for articles 
of house furniture, what they ought to cost, and where they might 
be bought, and were to illustrate his work with designs and draw- 
ings of each article he described—such a work as this could not be 

irated with impunity . . . yet, if it were done with no such object 

ut solely for the purpose of advertising particular articles for sale 
and promoting private trade of the publisher by the sale of articles 
... and if in fact it contained little more than an illustrated inven- 
tory of the contents of a warehouse, I know of no law which... 
would prevent him from using the same advertisement, provided 
he did not in such advertisement, by any device, suggest that he 
was selling the works and designs of the first advertiser.’ 


Thus the court decided that if the sole purpose of the work is ad- 
vertising, it can be copied and reproduced with impunity, unless to re- 
produce would result in the tort of unfair competition." 


Three years after Cobbett v. Woodward, another English case, 
Grace v. Newman" held that a catalog of a manufacturer of tombstones 
with sketches taken from different’ tombstones in cemeteries was the 
proper subject of copyright. This case referred to and questioned the 
correctness of Cobbett v. Woodward, although it did not by name over- 
rule it. 


In Mapel & Co. v. Junior Army & Navy Stores,'* ten years after 
Cobbett v. Woodward, Sir George Jessell, Master of Rolls, criticized and 
overruled the Cobbett case in the following language: 


The case which has done all the mischief is Cobbett v. Wood- 
ward. The late Master of the Rolls there says: “But at the last it 
always comes round to this, that in fact there is no copyright in an 
advertisement. If you copy the advertisement of another you do 
him no wrong, unless in doing so you lead the public to believe 
you sell the articles of the perscn whose advertisement you copy.” 
I think that this is not the law. I am not aware that the use to 
which a proprietor puts his book makes any difference in his rights. 
His copyright gives him the exclusive right of multiplying copies 





9 Id. at 418. 

10 The court did recognize the distinction between infringement of copyright 
and unfair competition, the latter being the practice of passing off or attempting 
to pass off to the public the goods or business of one person as the goods or busi- 
ness of another. For a comparison of — and unfair competition actions see 
Annot., 30 A.L.R. 615 (1924), and Leach & Feldman, The Relationship Between 
Copyright and Unfair Competition Principles, in 10 Copyricut Law Symposium 266 

1959 


}. 
LR. 19 Eq. 623 (1875). 
2 21 Ch. D. 369 (1882). 
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and he may use them as he pleases. I think, therefore, that Cobbett 
v. Woodward will not bear legal examination.” 

Even though the correctness of Cobbett v. Woodward at the time 
was questioned in England, the Supreme Court unfortunately approved 
the Cobbett doctrine in Baker v. Seldon" in 1880, just two years before 
it was overruled in England by Mapel & Co. In Baker, the court quoted 
at length from the Cobbett case in holding that a catalog was not en- 
titled to copyright protection. 


For many years the American courts continued to cite Cobbett v. 
Woodward for authority that catalogs were not the proper subject of 
copyright protection. In the 1897 case of J. L. Mott Iron Works v. Clow,"* 
the defendant published a catalog composed to a large extent of cuts and 
designs copied from those in plaintiff's copyrighted catalog. The illus- 
trations involved were of a washbowl, a bath tub, a slop sink, a robe 
hook and other fixtures. After stating that “writings” referred to in the 
Constitution might be liberally construed to include designs for engrav- 
ings or prints, and that prints upon a single sheet of paper might be 
considered “books” within the meaning of the copyright statute, still 
it was held that to be entitled to a copyright, the publication must have 
some value other than as a mere advertisement. 


The early failure of the courts to give copyright protection to ad- 
vertising matter was not by any means limited to catalogs. In Ehret v. 
Pierce,’* the action was brought to restrain defendant from publishing 
a certain form of advertising cards devised for the purpose of displaying 
paints. There the court said: “It is an advertisement, and nothing more. 
Aside from its function as an advertisement of the Morris paints, it has 
no value .. . it is neither a chart, engraving, nor book and could not be 
the subject of a copyright. . . .”” 


Although the great majority of the courts prior to 1903 refused to 
give copyright protection to advertisements, there were a few forward 
thinking decisions that had reached an opposite result. In Schumacker v. 
Schwencke," plaintiff sought an injunction to restrain defendant from 
infringing a copyright on a small painting, approximately seven by four 
inches. In disposing of the defense that the painting was to be used in 
advertising as a label on a cigar box, the court stated that a picture is 
none the less the subject of copyright because copies may be utilized 





13 Id. at 379. 

4 101 U.S. 99 (1880). 

15 82 Fed. 316 (7th Cir. 1897); accord, Higgins v. Keuffel, 140 U.S. 428, 431 
(1891). “The article must have by itself some value as a oo 3 at least to 
the extent of serving some purpose other than as a mere advertisement . 

16 10 Fed. 553 (C.C.E.D.N.Y. 1880). 

7 Id. at 554. 

18 295 Fed. 466 (C.C.S.D.N.Y. 1885). 
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for advertising purposes, and thus protected plaintiff in his advertising." 


Several years later, but still before the turn of the century, the same 
federal court in the case of Yuengling v. Schile”® stated that a meritorious 
work of art may be copyrighted although it is used for advertising and 
for attracting business. In this case plaintiff's chromo depicted a glori- 
fication of lager beer drinking. In the center of the picture was King 
Gambrinus, who among the Germans and beer trade is known as the 
inventor of lager beer, holding a foaming glass of beer. Others repre- 
senting various classes in life were depicted with the king’s page dis- 
tributing the drink to them. In speaking of plaintiff's chromo, the court 
said the group formed a striking picture quite appropriate for saloons 
and well calculated to direct attention to plaintiffs establishment, as 
plaintiff's name was printed in large type beneath the picture. 


The defendant’s chromo was formed in the same general design as 
the plaintiff's although there were some substitutes of characters. De- 
fendant cited Cobbett v. Woodward” and urged that plaintiff's chromo 
was not subject to copyright as it was designed for advertising purposes 
and for the benefit of his private business rather than for improvement 
of the public. 

This court pointed out that the Cobbett case had been overruled 
by Grace v. Newman” and stated that the chromo was a work of artistic 
qualities and a subject of copyright without regard to the use which 
plaintiff made of it. The court stated that it is not material whether the 
person claiming a copyright expects to obtain his reward directly through 
a sale of the picture or indirectly through an increase of profits in his 
business from using the picture in advertising. The strength of this case 
as precedent for advertising protection was substantially lost however, 
and the well-expressed statements reduced to dictum when the injunc- 
tion was denied since the artist was neither a native nor a resident of 
the United States and hence his work was not eligible for copyright pro- 
tection. 

In Collender v. Griffith,” the court hinted that the engravings on a 
billiard table might be eligible for copyright protection although used 





19 Id. at 467. There the court said: “If the painting itself is to be considered a 
label because copies may be so used, no masterpiece would escape such desecration. 
It would hardly do to call the Sister Madonna, or the Aurora, labels, because by 
the sacrilege of modern enterprise copies . . . may be transferred to a blacking box 
or a perfumery bottle.” 

20 12 Fed. 97 (C.C.S.D.N.Y. 1882). 

21 Supra note 8. 

22 Supra note 11. The American court in the Yuengling case, supra note 20, 
decided that the Cobbett case should not be followed in the same year that the 
English case of Mapel & Co. v. Junior Army & Navy Stores, supra note 12, emphat- 
ically overruled the Cobbett case. Neither of the cases decided that year cited the 
other as authority. 

23 6 Fed. Cas. 104, 105 (No. 3000) (C.C.S.D.N.Y. 1873) (dictum). 
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for advertising purposes, but then denied such protection, stating the 
particular engravings were not of sufficient artistic quality. Although 
this case might be considered one of the few cases prior to 1903 in which 
the courts indicated that advertisements might be afforded copyright 
protection, the language is not certain and the case standing for that 
proposition is a weak one. 


In spite of the statements in the Schumacher, Yuengling, and Collen- 
der cases just cited, the great majority of the courts prior to 1903 con- 
tinued to hold that general advertising matter could not be given copy- 
right protection. Judge Lurton, in delivering the opinion in Courier Litho- 
graphing Co. v. Donaldson Lithographing Co.* in 1900, correctly stated 
what was then generally thought to be the law with reference to adver- 
tising matter as the subject of copyright. He said: 


What we hold is this: that if a chromo, lithograph, or other 
print, engraving, or picture has no other use than that of a mere 
advertisement, and no value aside from this function, it would not be 
promotive of the useful arts, within the meaning of the constitution- 
al provision to protect the “author” in the exclusive use thereof, and 
the copyright statute should not be construed as including such a 
publication . . . it must follow that a pictorial illustration designed 
and useful only as an advertisement, and having no intrinsic value 
other than its function as an advertisement, must be . . . without the 
obvious meaning of the constitution.” 

This case was reversed by the Supreme Court in Bleistein v. Donald- 
son Lithographing Co.* which is the leading case in the field of copy- 
right protection for advertising. There the court established a new and 
liberal standard with respect to originality and artistic merit required 
to entitle an illustrated advertisement to copyright protection. 


III. BLEISTEIN AND SUBSEQUENT CASES 


A. Degree of Artistic Merit Required 


The opinion of Justice Holmes in Bleistein v. Donaldson Litho- 
graphing Co.” has undoubtedly influenced the thinking of our courts 
concerning copyright protection for advertising more than any other 
decision to date. 

In that case the alleged infringement consisted of copying in re- 
duced size three circus posters. One poster depicted ballet, another a 
performance on bicycles, and the third represented a group of men and 
women whitened as to represent statues. Plaintiff had complied with 





24 104 Fed. 993 (6th Cir. 1900). 
25 Id. at 996. 

26 Supra note 6. 

27 Supra note 6. 
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the statutory provisions as to copyright. The defense contended that the 
posters lacked sufficient artistic talent, and that advertisements 
were not to be afforded copyright protection, citing Cobbett v. Wood- 
ward and numerous federal cases indicating the judicial disfavor of 
copyright protection for advertising matter. 


Mr. Justice Holmes in delivering the majority opinion firmly estab- 
lished a liberal standard with respect to the originality and artistic merit 
required to entitle illustrated advertising to copyright protection. To do 
so it was necessary to overrule the district and circuit courts. Two jus- 
tices dissented. In disclaiming the right of the courts to act as art critics, 
Mr. Justice Holmes warned: 


It would be a dangerous undertaking for persons trained only 
to the law to constitute themselves final judges of the worth of pic- 
torial illustrations, outside of the narrowest and most obvious limits. 
At one extreme, some works of genius would be sure to miss appre- 
ciation .... At the other end, copyright would be denied to pictures 
which appealed to a public less educated than the judge. Yet if they 
commanded the interest of any public, they have a commercial value 
... and the taste of any public is not to be treated with contempt.” 

As to the right to protect a “mere advertisement” by compliance 
with copyright statutes, Mr. Justice Holmes stated that a picture is none 
the less a picture, and none the less subject to copyright because it is 
used as an advertisement. 


In Stecher Lithographic Co. v. Dunston Lithograph Co.* the court 
stated that it made no difference that the pictures were used in ad- 
vertising, or that they possessed little artistic merit. The court also point- 
ed out that the defendant had equal right with the plaintiff to make 
chromos or lithographs depicting the same vegetables that appeared on 
plaintiffs seed packets, and use them for advertising, but that to avoid 
infringement, the defendant must form his own conception of the appear- 
ance and coloring of the vegetables. A person is free to copy the same 
object, but not free to copy another's depiction thereof as it is the ex- 
pression of an idea or the treatment of the subject matter that is copy- 
rightable as a work of art, not the subject matter itself.*' 


Under our present statute works classified as “labels” may be af- 
forded copyright protection.** Here, too, the courts are concerned with 
artistic merit as not every commercial label is entitled to this protec- 





28 Supra note 8. 

2? Bleistein v. Donaldson Lithographing Co., supra note 6, at 251-252. 

30 233 Fed. 601 (W.D.N.Y. 1916). 

31 F, W. Woolworth Co. v. Contemporary Arts, Inc., 1938 F.2d 162 (lst Cir. 
1951); Stephens v. Howells Sales Co., Inc., 16 F.2d 805, 808 (S.D.N.Y. 1926). 

32 Supra note 4. 
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tion.** To qualify for protection the label must contain an appreciable 
amount of original text or pictorial material.‘ It has been held that when 
a label possesses “some substantial, not merely trivial originality,” it 
is proper for copyright, although somewhat less than substantial original- 
ity might also be sufficient.** In a recent case dealing with labels the 
court said: “The pictures of the cakes used by plaintiff on its labels al- 
though possibly not achieving the quality of a Leonardo ‘Still Life’ nev- 
ertheless have sufficient commercial artistry to entitle them to protect- 
tion against obvious copying.”*” 


The great variety in advertising matter put before the courts makes 
the formulation of a single well-defined standard of artistic merit, or a 
mathematical equation for “useful arts”, not readily ascertainable. For 
example, a truly unique work came before the courts in Stuff v. La 
Budde Feed & Grain Co.* There plaintiff attached to his complaint a 
photostat copy of the alleged infringement wherein appeared “a boy, with 
a broad, vacant smile revealing a missing front tooth, and with large, 
outstanding ears and uncombed hair, which made him appear half-wit- 
ted ....” Across the boy’s chest were the words “Me—Worry?” and on 
the wall behind him was a framed slogan, “What is a home without a 
Mother” and also a calendar bearing the name “La Budde Feed and 
Grain, Milwaukee.” Defendant grain company argued that the pic- 
torial illustration, “The Original Optimist,” could not be considered the 
fruits of intellectual labor within the meaning of the copyright acts, 
and that the picture was not sufficiently connected with the fine arts 
to be entitled to copyright protection. 


In disposing of the case the court admitted that this was not a work 
of art in the sense in which the term is usually used, but pointed out 
that one who sees the picture is not likely to forget it and since it 
had brought enjoyment and pleasure to many thousands of people, in 
that sense it was a form of art. Its value for amusement rather than in- 
struction did not prevent its copyrightability. 


It appears that the effectiveness of an advertisement in attracting 
attention is one of the standards used for measuring the degree of artis- 
tic merit that is required for copyright protection of advertisements. It 
is said that a fanciful, imaginary or unique representation that might 
well serve its desired purpose to attract the American appetite seems 





33 Higgins v. Keuffel, 140 U.S. 428 (1891); M. B. Fahey Tobacco Co. v. Sen- 
ior, 247 Fed. 809 (E.D. Pa. 1917). Neither is the mere listing of ingredients or con- 
tents on a label a work subject to copyright. 87 C.F.R. § 202.1 (Supp. 1959). 

34 Kitchens of Sara Lee, Inc. v. Nifty Foods Corp., 266 F.2d 541 (2d Cir. 1959). 

35 Chamberlin v. Uris Sales Corp., 150 F.2d 512, 513 (2d Cir. 1945). 

36 Bleistein v. Donaldson Lithographing Co., supra note 6. 

37 Kitchens of Sara Lee, Inc. v. Nifty Foods Corp., supra note 84, at 545. 

38 42 F. Supp. 493, 494-95 (E.D. Wis. 1941). 
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to constitute sufficient artistry to entitle a work to protection against 
obvious copying.” In Deward & Rich v. Bristol Savings & Loan Corp.” 
what the court called “simple” and “rather brief” advertisements were 
said to be sufficiently artistic to be entitled to copyright protection since 
“the wording is attractive, the text and its arrangement are admirably 
designed to arrest attention, and the illustrations do possess power to 
catch and hold a reader’s roving eye.” 

It is not necessary that the work consist of original material, if the 
plan, method and arrangements be original.’ In Ansehl v. Puritan Phar- 
maceutical Co.” the advertisement was composed of a symetrical ar- 
rangement of cosmetic and toilet articles. It was held that such arrange- 
ment constituted sufficient artistic merit for allowance of copyright pro- 
tection. However, brand names, trade names, slogans, and other short 
phrases cannot be copyrighted even if they are distinctively arranged. 


B. Degree of Literary Merit Required 

An original dot counting advertisement was held copyrightable 
in Gordon v. Weir It portrayed merchandise given away as prizes in 
a picture made up of a large number of dots which contestants were 
asked to count. The writing on the advertisement consisted of a head- 
line invitation to participate and of -instructions and exclamations along 
the border and sides. Defendant copied all the important features of 
plaintiff's copyrighted advertisement with only superficial changes. De- 
fendant then sold the advertisements to other merchants. 


In the action for copyright infringement, defendant contended that 
even if plaintiffs copyright were valid, plaintiff could not claim 
exclusive right to use any of the phraseology in the advertisement and 
that the copyright would apply only to the drawing. In finding such 
phraseology entitled to copyright protection the court said the recent 
trend is to be more liberal in allowing copyright protection even when 
there is a question of literary quality. 

Cash Dividend Check Corp. v. Davis* also stressed that courts have 
been liberal in allowing copyright protection to advertisements even 
when there is a question of literary skill. There a work consisting of 
directions and comments upon a trade stamp plan whereby customers 





39 Kitchens of Sara Lee, Inc. v. Nifty Foods Corp., supra note 34, at 545. 

40 29 F. Supp. 777 (W.D. Vir. 1939). 

41 Emerson v. Davies, 8 Fed. Cas. 615 (No. 4436) (C.C.D. Mass 1845). 

42 61 F.2d 181 (8th Cir. 1932). 

43 37 C.F.R. § 202.1 (Supp. 1959). 

4 111 F. Supp. 117 (E.D. Mich. 1953), affd, Weir v. Gordon, 216 F.2d 508 
(6th Cir. 1954). 

45 247 F.2d 458 (9th Cir. 1957). But cf. Mutual Advertising Co. v. Refo, 76 
Fed. — (C.C.D.S.C. 1896), also dealing with printed information explaining trade 
stamp plan. 
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could convert the stamps to cash was held to be of sufficient merit to 
qualify for the copyright. 


C. Catalogs and Other Composite Works 


Although for many years the courts gave no protection to those 
who produced original catalogs, there was a change in the result after 
the Bleistein case. In National Cloak & Suit Co. v. Kaufman,* plaintiff 
had secured a copyright on a catalog of fashions. From this catalog de- 
fendant copied pictorial illustrations of ladies attired in the latest styles 
along with supplemental information and prices. Defendant answered 
the infringement charge in the manner that had worked so well through 
the years, by stating that catalogs were not the subject of copyright pro- 
tection. The court found for plaintiff although the pictures were said 
not to be essentially works of art and although they were used exclu- 
sively for catalog advertising. Numerous cases followed in accord.” 


In Markham v. A. E. Bordon Co.“ findings showed that nine parts 
of plaintiff's catalog had been copied in 1948 and nine more in 1950. De- 
fendant contended that this was such a small percentage of the total 
parts of the catalog that the copying did not satisfy the “material and 
substantial test” which applies to infringement cases generally. The court 
in finding for the plaintiff pointed out that this test may be proper in 
protecting literary and scientific endeavors, but that it was not the 
proper test when dealing with catalogs, as a catalog is a “composite 
work” under the statutes and copyright upon composite works gives to 
the proprietor thereof all rights in respect thereto which he would have 
if each part were individually copyrighted.” Selective pirating was not 
allowed. 


Inter-City Press, Inc. v. Siegfried® also dealt with protection of com- 
ponent parts of “composite works,” this time as applied to a copyrighted 
edition of a newspaper. Here the items alleged to have been copied were 
a cartoon, a news article, and ten separate advertisements. 


The court held that the article involved literary quality and style 
sufficient for protection and that the cartoon was sufficiently artistic to 
be entitled to the same protection. The court in denying protection to 





46 189 Fed. 215 (C.C.M.D. Penn. 1911). 

47 In Campbell v. Wireback, 269 Fed. 372 (4th Cir. 1920), defendant went into 
business with two theories in mind. First, he thought that World War I would create 
a demand for artificial limbs and second, that he could use cuts from defendant’s 
catalog of artificial limbs in his own catalog with impunity. The second theory 
was refuted by abundant authority cited on page 374 of the case. 

48 206 F.2d 199 (1st Cir. 1953). 

49 See 17 U.S.C. 8 3 (1952). In accord with Markham is Unistrut Corp. v. Power, 
175 F.Supp. 294 (D. Mass. 1951) which stated that since a trade catalog is a com- 
posite work, copying a single illustration constituted a copyright infrigement. 

5% 172 F. Supp. 37 (W.D. Mo. 1958). 
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the advertisements indicated that although some advertisements might 
be given the protection as component parts, there was nothing distinct- 
ive or unusual about the composition or wording of the particular ad- 
vertisements and hence no copyright interest had been obtained by pub- 
lishing them in the copyrighted edition of the newspaper. 


D. Strict Compliance With Notice Requirement 


Each reproduction of a copyrighted item must bear the statutory 
notice.’ Although the cases have indicated that some portions of the 
statute may be liberally construed, the detailed requirements as to no- 
tice of copyright set out in the statutes must be strictly followed.” The 
publication of copyrightable material without the statutory notice of 
copyright may render the publication public property.* Neither is actual 
notice a substitute for compliance with statutory notice. In Wildman v. 
New York Times Co.,* although notice of copyright was complete in all 
respects except the date, copyright protection was lost because the date 
was omitted. In Booth v. Haggard® copyright protection was denied since 
the notice was printed on the third page rather than the title page. The 
right being purely statutory, the public may justly demand that the person 
claiming a monopoly of publication shall follow the statutory method of 
securing it.*” 


E. Advertisements of Deceptive Character 


In Stone & McCarrick v. Dugan Piano Co.,® plaintiff had printed a 
collection of forms for advertisements to be used by dealers of pianos in 
sales promotion programs. The court said that the advertisements by 
extravagant puffing and misrepresentation of sales deceived and misled 
the public. The court denied injunctive relief and cautioned that to in- 
sure protection of the law, the advertisement should reflect the truth 
and avoid representations that mislead and deceive the public. 
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17 U.S.C. § 19 (1952). 
Metro Associated Services, Inc. v. Webster City Graphic Inc., 117 F. Supp. 224 
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LAW AND POLITICS OF GROUNDWATER 
IN ARIZONA 


By Dean E. MAnn*® 


One of the leading students of the water problems of Arizona 
once quoted an old saying to the effect that “Life ain’t in holding a good 
hand, but in playing a pore hand well.”' In Arizona the management 
of this “pore hand” of water which nature dealt out in its inscrutable 
wisdom determines the nature of life. Water is the critical factor in 
sustaining life and maintaining an economic base for an expanding 
population and industry. It has transformed otherwise worthless land 
into an agricultural, manufacturing, mining, and recreational empire. 
In view of its importance as the “key to the greater part of Arizona’s 
modern development no aspect of its economic life merits greater at- 
tention.”? 

Indeed, no subject excites the attention of the community more 
readily than the water problem. The unending struggle over the waters 
of the Colorado River, the rapid decline in the water tables in the 
argricultural valleys, and actual shortages of water in some urban 
places have created an active concern and interest in water problems 
among the general public as well as among the public and private 
leadership groups within the state. 

Public and private groups have eagerly sought new ways to in- 
crease the supply of water for its varied uses. But interest in regulation 
of the use of water in order to establish priorities of use, to control 
exploitation of the resource, or to redevelop an equitable system of appor- 
tionment of water appears to be lacking. Proposals to restrict the use 
of water meet with massive opposition from present users who con- 
tend that use of water should be restricted only to those now having 
water rights. As the chief publication of the Arizona farmer recently 
said editorially, 

The major road block in the way of statewide planning is that 
there is not enough water now to meet all the needs and demands for 





* See Contributors’ Section, p. 269, for biographical data. 

1 Ariz. AGRICULTURAL EXPERIMENT STATION 50TH ANNUAL Report 10 (1939) 
(Statement by R. H. Forbes). 

2 Balchin & Pye, Recent Economic Trends in Ariz., 120 GEOGRAPHICAL JOURNAL 
pt. 2, at 161 (June 1944). 
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water. Under present conditions—until much more water is avail- 
able—even statewide planning probably calls for sacrificing the 
full development of one area for that of another.’ 

But if planning is difficult in times of shortages and maximum utili- 


zation, it is difficult to conceive of it during periods of plenty. 

Nowhere is the unwillingness to restrict the use of water more 
clearly demonstrated than in the extraction of water from underground 
reservoirs. Owing to full utilization of the available surface water 
supply and the increasing need for water in an expanding economy, 
subsurface water has come to supply the preponderance of the water 
presently used in the state. In 1940 an estimated 1,500,000 acre-feet was 
pumped for irrigation; in 1953 this figure had increased to 4,800,000 
acre-feet and has remained near the four million acre-feet figure an- 
nually since that time.* Approximately 95 per cent of all water used 
in the state is used in agriculture.’ The result of this greatly increased 
pressure on the underground water resource has been a steady decline 
in the water tables. In the most important agricultural areas of the state, 
those located in the broad central valley north and south of Phoenix, the 
decline in the water table has been precipitous. From 1946 through 1955 
the water table declined in some areas from 55 to 70 feet. The average 
lift for pumped water was 280 feet for the entire state in 1958 with the 
pumping lift varying from 50 feet in some areas to over 450 feet in 
the Maricopa-Stanfield area of Pinal County. The rapid decline in 
the water tables in some areas has made it economically unfeasible for 
some operators to continue in agricultural production because of the 
excessive costs of bringing the water to the surface.’ 

The problem is serious but a solution is not readily obtainable. 
Constitutional, legal, political, and economic limitations of rather stag- 
gering proportions make any attempted solution difficult to achieve. 
It is to the analysis of these problems and the historical attempts to 
solve them that this paper is dedicated. 

One of the most serious problems relating to the management of 
water resources is the imbalance between the scientific information 
regarding the resource and its environment and the methods of con- 
trolling its use. Such a discrepancy played a critical role in the early 
decisions rendered by policy-makers and courts regarding the owner- 
ship and use of ground water. Ground water was used for domestic 





3 Ariz. FARMER-RANCHMAN No. 6, at 4 (March 16, 1957). 

4 UNDERGROUND WATER COMM’N, THE UNDERGROUND WATER RESOURCES OF 
Aniz., 66 (Jan. 1, 1953); Antz. Stare LAND Dep’r., PuMPAGE AND GROUND-WATER 
LEVELS IN Ariz. IN 1955, at 8-9 (Phoenix, Oct. 1956). 

5 U.S. GEOLOGICAL SuRVEY, EsTIMATED UsE OF WATER IN THE U.S. (1955); U.S. 
GEOLOGICAL SuRVEY CIRCULAR 898 (1957). 

6 Ariz. AGRICULTURAL EXPERIMENT STATION, ARIZ. AGRICULTURE 5 (1959). 

7 The cash cost for water in the production of upland cotton varied from $13.50 
for 4 acre-feet in the Salt River Project to $37.00 for the same amount in 350 foot 
lift areas. Id. at 8. 
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and stockwatering purposes early in territorial days, but it was not 
considered a fruitful source of large-scale agricultural development. 
In contrast with surface water, where the relationship between the pub- 
lic interest and water utilization was clear, ground water appeared to 
present no need for public control. It was generally agreed, moreover, 
that there was no relationship between the surface and underground 
water flow and water that percolated through the soil. 

For these reasons the territorial government did not vest “perco- 
lating” water with a public character as it did with surface water. The 
Howell Code of 1864, which was Arizona’s territorial constitution, en- 
tirely ignored the subsurface water in declaring that: 


_ All streams, lakes, and ponds of water capable of being used 
for the purposes of navigation or irrigation, are hereby declared to 
be public property; and no individual or corporation shall have 
the right to appropriate them exclusively to their own private use, 
except under such equitable regulations and restrictions as the leg- 
islature shall provide for that purpose. 


In 1919 the Legislature, for the first time, took action involving sub- 
surface water when it included a provision within the State Water Code 
stating that water flowing “in definite underground channels . . . be- 
longs to the public, and is subject to appropriation.”? The Legislature 
did not define “definite underground channels” but it was assumed 
that there was a distinction between water flowing in such channels 
and water that percolated through the soil into relatively unmoving 
“reservoirs.” 

This distinction between water in underground streams and water 
that percolated through the soil was supported both by the common 
law and the decisions of courts throughout the west. Water in under- 
ground channels was generally governed either by the riparian rights 
doctrine or the arid region doctrine of prior appropriation, while per- 
colating water was governed by the English common-law rule, which 
provided that “all percolating waters are considered a part of the soil 
where found, and, therefore belong absolutely to the owners thereof.”" 

The legal doctrines on which ownership and use in Arizona were 
based did not receive court sanction until 1904 in the case of Howard v. 
Perrin." In this case, a squatter claimed the right to appropriate water 
from what he claimed was an underground stream. The landowner 
claimed title to the water on the grounds that it was percolating water 
and part of the realty. The two litigants agreed on the legal distinction 
between water flowing in subsurface channels and percolating water. 





8 Sratutory Bitt oF Ricuts, art. 22 (1864). 

9? Ariz. Sess. Laws 1919, ch. 164, par. 1, at 278. 

10 Kinney, A Treatise on the Law ‘of Irrigation 2150-2158 (San Francisco, 1912). 
8 Ariz. 347, 76 Pac. 460 (1904). 
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The court had to decide the factual question of whether the water was 
from an underground stream or was percolating water, and not whether 
the legal distinction was valid. 

The decision of the Supreme Court of Arizona, later affirmed by 
the United States Supreme Court, declared the water percolating and 
not subject to appropriation.’? It stated that surface and underground 
stream water was treated the same under the doctrine of prior appro- 
priation. The distinction lay “between all waters running in distinct 
channels, whether upon the surface or subterranean, and those oozing 
or percolating through the soil in varying quantities and uncertain di- 
rections.” 

Arizona courts thus formally accepted the distinction between per- 
colating and flowing water without regard to its ultimate impact on the 
economy of the state. One of Arizona’s leading hydrologists, G. E. P. 
Smith of the University of Arizona, stated of this decision “. . . it was 
not the studied conclusion of the court that such division was in the 
interest of justice or was best suited to the physical and economic con- 
ditions in the Territory . . .” since the case did not involve extensive 
property or the welfare of the entire community.’? Smith contended the 
court, in its responsibility to rule on the suitability of the common law 
doctrine governing percolating waters for Arizona, merely accepted 
what it found in other western states and territories. In his estima- 
tion, since the Territorial Legislature had laid down no rules, the court 
could have used the broadest discretion in establishing rules for the 
ownership and use of this valuable commodity. 

The court continued to apply the rule of Howard v. Perrin in sub- 
sequent cases. In 1919 in the case of McKenzie v. Moore the Supreme 
Court of Arizona decided that a subsurface spring of water was not one 
of the sources from which water might be appropriated.’ The court 
found such water percolating in nature and therefore part of the realty. 
Since there had been no mention of springs in the statutes, the doctrine 
of prior appropriation did not hold. Without proof that the water flowed 
in a definite channel, it was assumed to be percolating.” 

In 1926 the supreme court decided the case of Proctor v. Pima 
Farms Co., a case involving an entire river basin and agricultural 
lands totaling 14,500 acres.’ The Pima Farms Company had purchased 
considerable land along the Santa Cruz River and had developed a wa- 





12 200 U.S. 71 (1906). 

13 G. Smith, Groundwater Law in Ariz. and Neighboring States, TECHNICAL BuL- 
LETIN No. 65, Ariz. AGRICULTURAL EXPERIMENT STATION (Dec. 29, 1936). 

14 20 Ariz. 1, 176 Pac. 568 (1919). 

15 Two months later the State Legislature, in passing the State Water Code, in- 
cluded springs in the category subject to appropriation and in 1921 changed it to 
“springs on the surface”. 

16 80 Ariz. 96, 245 Pac. 369 (1926). 
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ter supply for the land from pumps of large diameter and capacity. 
The Company sold the land to farmers and then supplied them with 
water from its wells. The pumping by Pima Farms imposed a heavy 
draft on the ground-water supply, resulting in a significant depression 
of the water and in the need to deepen the wells. Proctor, an early farmer 
in the area, sued to prevent the Company from lowering the water 
table, claiming the rights of a prior appropriator. He asserted the right 
to have such stream’s level remain so that his “means of capture and di- 
version as originally installed will not be impaired . . . or to have the later 
appropriators deliver to him his water in such manner as to make it 
available for his uses.”” Both Proctor and Pima Farms agreed that the 
source of water was an independent underground stream despite the 
fact that the water supply from which they pumped was over a mile 
in width and ran in no discernible channel or within any defined banks. 

The court accepted the assumption of the parties that the body 
of water was an underground stream and therefore applied the doctrine 
of prior appropriation. The court stated, “If the first appropriator’s 
rights are superior under the law, they should be made so in fact.”" 
Pima Farms was required, therefore, to make available to Proctor water 
undiminished in quantity and quality and in a place equally accessible 
to him for diversion. 

This decision reinforced the distinction between flowing and per- 
colating subsurface water but appeared to extend the concept of an 
underground stream to water which was clearly not within banks and 
channels. Smith observed that “The description would fit most of the 
rivers of the state and would include most of the ground water sup- 
plies." The decision further demonstrated the inability of the courts 
to deal with a subject concerning which they had little technical infor- 
mation or training. 

In 1931 another opportunity to review ground water law arose in 
the case of Maricopa County Municipal Water Conservation Dist. v. 
Southwest Cotton Co. involving millions of dollars in property values.” 
The court recognized the importance of its decision for the future of 
Arizona and therefore treated the matter “as though it were of first im- 
pression in all respects.”*’ After rehearing the water law doctrines from 
the early Spanish period and comparing them with the common law, 
the court found neither system of law determinative and considered the 
government of Arizona able to make whatever rules it so desired regard- 
ing ground water. 





7 Id. at 100. 

18 Id. at 108. 

19 Op. cit. — note 13, a 

20 89 Ariz. 65, 4 P.2d 369 (1981). 
21 Id. at a 
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The court first found that the Howell Code and subsequent legisla- 
tion and constitutional provisions had not applied to percolating waters. 
Only surface waters were included in statutory enactments. On the 
other hand, since the Howell Code specifically provided that the com- 
mon law was adopted when not inconsistent with the Constitution of 
the United States and the Bill of Rights of the Territory the common- 
law doctrines governing percolating water did apply and therefore made 
such water “the property of the owner of the land, subject to the rules 
of the common law.”” The court held that since the Legislature never 
“specifically made percolating waters subject to appropriation, and, if 
we apply the usual rule of ‘expressio unius’, has very carefully excluded 
them therefrom.” 

In thus reasserting the doctrine of Howard v. Perrin’ the court con- 
tended that whether the doctrine of that case was dicta or not, “it has 
been accepted as the law of this jurisdiction for so long, and so many 
rights have been based on it, that only the clearest showing that the rule 
declared was error would justify us in departing from it.” Since the Leg- 
islature had not upset the judicial finding, it was to be upheld. 

The case involved the damming of the Agua Fria River by the 
Maricopa County Water Conservation District. Southwest Cotton Com- 
pany argued that such damming caused a decline in the water avail- 
able from its wells drilled on land bordering the stream below the dam. 
The Company asserted that the water in question was all part of a large 
subterranean stream and therefore subject to appropriation. The court, 
however, rejected the view of the Company, agreeing with the Con- 
servation District that the water underlying the Cotton Company’s land 
was percolating water and thus not available for appropriation like 
surface water. The Water District could dam the river and divert its 
flow regardless of the effects of such diversion on agricultural devel- 
opments, unless the Company could prove that it had prior rights to 
appropriate water. 

In contrast with the decision in the Pima Farms*®* case, the court 
took a very restrictive view concerning what was necessary to prove the 
existence of an underground stream. It required clear evidence of a 
channel, with well-defined bed and banks, and current, and a certainty 
of location. The presumption would be, without evidence to the con- 
trary that underground water was percolating and therefore subject to 
ownership by the overlying land owners. The court refused to consider 
the question of the relative rights of users of percolating water com- 
ing from the same basin of underground water, but suggested two al- 





22 Id. at 79. 

23 Id. at 80. 

24 Supra note 11. 

25 Proctor v. Pima Farms Co., supra note 16. 
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ternatives: the strict rule of ownership by the overlying owners of the 
land or the doctrine of correlative rights. 

Subsequent cases involving ground water did little to alter the 
legal situation. In Fourzan v. Curtis** the court decided that a spring 
which did not naturally provide water to the surface of the earth was 
not subject to appropriation since the Water Code made only springs 
on the surface subject to that law. In Campbell v. Willard” artesian 
water was considered as percolating water unless there was definite 
proof that the water had its origin in an underground stream. In the 
case of Parker v. McIntyre* the court declared that springs on the surface 
providing sufficient water to be put to beneficial use (in this instance 
for stock-watering) were subject to appropriation. 

It was during the 1930’s that concern for the conservation of un- 
derground water supplies first developed. Owing to the increased effi- 
ciency of pumps, higher prices for cotton and lower costs for power, 
ground water began to play an important part in Arizona agriculture.” 
Some saw the early need for settlement of the legal and policy questions 
surrounding ground water but their hopes for settlement were vain.* 

In 1939 the Water Commissioner was able to win from the Legisla- 
ture an appropriation of $10,000 for ground water investigations, to be 
undertaken in cooperation with the United States Geological Survey. 
The Commissioner recommended no substantive action on a code until 
a survey was completed, although he indicated that “quite a little in- 
terest” was being shown in a state code.*' During the early 1940's pro- 
posals were introduced into the Legislature calling for the establishment 
of study committees for the writing of a code, and for the passage of 
a ground water code, but both of these measures died along the thorny 
legislative path.** As early as 1942 the Arizona Farm Bureau Federation 
called for a code.* 

In 1944, after five years of investigation—as limitied as it was ow- 
ing to inadequate financial support—by the U.S. Geological Survey, 
the State Land Commissioner (who had assumed the duties of the State 
Water Commissioner in 1943) informed the Governor that without a 





26 48 Ariz. 140, 29 P.2d 722 (1934). 

27 45 Ariz. 221, 42 P.2d 403 (1935). 

28 47 Ariz. 484, 56 P.2d 1837 (1986). 

29 G. Smith, The Groundwater Supply of the Eloy District in Pinal County, Ariz., 
= BuLLETIN No. 87, Ariz. AGRICULTURAL EXPERIMENT STATION (June lI, 
940). 

. 30 Smith, op. cit. supra note 18, at 87; see also Id., Introduction to Smith by 
urgess. 

31 SraTE WATER CoMM’R, 11TH BIENNIAL REporT 75 (1939-1940). 

32 Ariz. H.R. Jour., 15th Legis., Ist Spec. Sess. (1942) (H.R. 13); Ariz. S. 
Jour., 17th Legis., Reg. Sess. (1945) (S. 109); Antz. H.R. Jour., 17th Legis., Reg. 
Sess. (1945) (H.R. 158, 190). 

33 See Gov. Osborne’s Message to the Legislature, Artz. H.R. Jour., 15th Legis., 
Ist Spec. Sess. 23 (1942). 
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ground water code “the agricultural development of the state can never 
be safeguarded against overdevelopment that will always threaten the 
return of certain areas to the desert.”*“* He pointed out that speculators 
would open up marginal lands and threaten the existence of established 
irrigation districts unless a restrictive code was imposed. In 1944 the 
Arizona Agricultural Post-War Planning Committee of the Arizona State 
Resources and Planning Board, after considering the sizable growth of 
agriculture during World War II, confirmed this view, in saying that 
“abandonment of developed acreage appears inevitable.” The Commit- 
tee recommended the adoption of a ground-water code, and the adjudi- 
cation of all existing rights to water. 

Governor Sidney Osborne time and again asked the Legislature for 
funds to finance an extensive underground water survey beyond what 
the Geological Survey was then engaged in, but until 1945 he was con- 
sistently turned down. It was the Central Arizona Project that finally 
tilted the scales in favor of legislative action. By 1945 the pressure for 
enactment of some kind of code increased with the first expression 
of views on the Central Arizona Project by the Bureau of Reclamation. 
The Bureau found the Project economically feasible and engineeringly 
sound, but was reluctant to approve such a project unless the State took 
action to control its own ground-water depletion problem. The Governor 
warned that the Project would not receive Bureau of Reclamation 
support without a ground water law. This argument, in addition to 
the previous arguments, convinced all but those who maintained that 
the State could obtain water from the Colorado River without having to 
contract with the federal government that some law had to be passed.” 
The result was the passage of the Ground Water Act of 1945.8 

The primary purpose of this act was to provide information on 
wells and to acquire data concerning the nature and extent of ground 
water in the State. The act required that all persons owning and op- 
erating wells report such wells to the State Land Commissioner with cer- 
tain information regarding their operation: depth, whether cased or not, 
the land on which the water was used, amount of water produced, etc.” 
No wells were to be drilled thereafter without a notice of intention to 
drill having first been filed with the Commissioner. 

While the act did make the first faltering steps in providing infor- 
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mation about the rate of depletion, it did nothing to lessen the speed 
with which the water supply was being exploited. During the post-war 
period agriculture continued to expand under the stimulus of high prices; 
new lands were brought into production causing ever-increasing pressure 
on the water supply. 


Between 1945 and 1948 several attempts were made to write and 
pass a restrictive ground-water code. The proposed code took various 
forms. One would have declared all ground water public property and 
would have given the State Land Commissioner the power to regulate 
the appropriation and use of water except in established irrigation dis- 
tricts." Another would have adopted the correlative rights principle 
and would have restricted the pumpage of water on that basis.“ A third 
would have declared all ground water not already subjected to use as 
public and would have restricted the utilization of these waters. All 
vested rights would have been protected with the public waters sub- 
jected to management by the State Land Commissioner on a sustained 
yield pumpage basis.“ A fourth bill would have restricted public con- 
trol to areas below 2500 feet in elevation.“ 


There were several bases for opposition to these proposed codes. 
Perhaps the most important source of opposition came from those who 
opposed any code at all. In spite of the State Land Commissioner say- 
ing that the irrigation farmers were “preponderantly in favor of legisla- 
tion which would lead to the most beneficial utilization and protection 
of ground water resources” a large segment of these farmers opposed 
a code in any form. Indicative of this attitude was the exclamation by 
one farmer in a legislative committee hearing in 1947. He said, “. . . who 
is going to tell me what to do and how to do it? If my land is destroyed 
through lack of water I want to destroy it myself; I don’t want you 
[presumably the state legislators] to do it.”"” 


Those who opposed any and all codes were generally the more 
recent developers of land through use of ground water. They would 
have had inferior rights under any scheme based on the doctrine of prior 
appropriation. While undoubtedly some were interested in a permanent 
livelihood on the desert, many were of the “suitcase” variety, willing to 
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make an investment for short-term profits with full knowledge that the 
resource eventually would play out. 

Some opposition developed to any arrangement in which farmers 
were treated in a discriminatory fashion with respect to administration 
of a code. In one form this meant that irrigation districts were in effect 
exempted from the code and in another form this meant that farming 
areas above a certain elevation would be exempted. It was felt that 
all should be regulated or all should be left alone. There were those 
who objected to what they called “dictation” by the Bureau of Recla- 
mation in urging passage of a ground water code in return for Bureau 
support of the Central Arizona Project. 

There were serious legal and constitutional problems involved in 
the proposed codes. Opinions ranged from those who thought the Legis- 
lature could declare all ground water in public ownership, and there- 
fore subject to public control, to those who believed the Legislature was 
powerless to act to regulate what the courts had declared to be private 
property. 

The primary support for the code came from the older irrigation 
farmers who saw their investments jeopardized by those whom they 
viewed as land speculators.” The Arizona Farmer, chief spokesman for 
the irrigation farmer, accused the opposition of being “ignorant and 
selfish” and called for early passage of a code. 

Meanwhile the Geological Survey continued compiling its survey 
data, which demonstrated the serious depletion of the underground wa- 
ter supplies in central Arizona.” The Survey found that under the then 
existing conditions, the annual safe yield was being exceeded in most 
of the heavily developed areas and in at least one locality by eighteen 
times the safe annual yield. 

Governor Osborne was an ardent supporter of a ground-water 
code and was determined to see one passed. He assailed what he called 
the “forces of greed and destruction” who resisted passage of a code.™ 
Failing to obtain action from the regular session of the Legislature in 
1947, he called the Legislature back into session three times for the 
specific purpose of writing a ground-water code and finally was suc- 
cessful.” 

The result of the Legislature’s action, taken more in desperation 
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than from conviction, was the Ground Water Code of 1948 which every- 
one admitted was a stop-gap measure designed to slow down the rapid 
depletion of ground water but certainly not to solve the long-range 
problem of balancing agricultural development with the available water 
supply.” 

The act declared it a matter of public policy “in the interest of 
agricultural stability, general economy and welfare of the state and 
its citizens to conserve and protect the water resources of the state 
from destruction, and for that purpose to provide reasonable regula- 
tions for the designation and establishment of such [critical ground- 
water areas] within the State.” The act defined critical ground-water 
areas as “any ground water basin . . . not having sufficient ground water 
to provide a reasonably safe supply for irrigation of the cultivated lands 
in the basin at the then current rates of withdrawal.” The State Land 
Commissioner, after obtaining information about the safe annual yield 
and the use of water in each basin, was authorized to designate critical 
ground-water areas. He could do so on his own initiative or under peti- 
tion by users of ground water.* He was required to hold hearings and 
then make a decision which was conclusive as to facts unless appealed 
within a stated time.* 


The importance of the designation of an area as critical lay in 
the power of the Commissioner to refuse to permit the construction of 
irrigation wells in those areas except under certain conditions. The Com- 
missioner was required to grant the permit “except that no permit shall 
be issued for the construction of irrigation wells within any critical 
ground-water area for the irrigation of lands which shall not at the 
effective date of this act be irrigated, or shall not have been cultivated 
within five years prior thereto.” Clearly the intent of the act was to 
give the State Land Commissioner administrative control over the devel- 
opment of ground water in critical areas, to restrict its use to that land 
which was cultivated within a previous five-year period and to con- 
trol the drilling of wells. Only the replacement and deepening of wells 
which had been in operation during the previous five years were to 
be permitted in critical areas.** Wells used for the purpose of stock 





52 See editorial, Arizona Daily Star, March 27, 1948. Representative Murphy of 
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watering, domestic water supply, industry or transportation were ex- 
empted.” 

The Code was designed to limit the acreage irrigated by means of 
ground water and to restrict the number of wells in these critical areas. 
Powerful opposition in the Legislature prevented the imposition of any 
restrictions on the quantity of water pumped from wells already in op- 
eration. The act specifically stated that “Nothing in this Act shall be 
construed . . . . to affect the right of any person to continue the use of 
water from existing irrigation wells or any replacements of such wells. 
The act attempted to prevent expansion of agriculture by use of ground 
water and thus prevent more serious overdrafts, but did nothing to re- 
duce existing overdrafts or to forestall “critical” water situations in other 
locations. Although some weakening provisions had been removed, such 
as local option, the obvious weakness of the law lay in the fact that the 
bill preserved the concept of private property for undergound water 
and imposed no restrictions whatever on the pumpage of water on land 
having a five-year history of cultivation prior to the effective date of 
the act. The doubts concerning the constitutionality of the act led to 
elimination of any provisions which would impose limits on pumping. 

The objections on constitutional grounds were serious. Some con- 
tended that the act violated due process of law in that it was arbitrary 
use of the police power to interfere with private property. If the water 
was denied land owners, their land was worthless also, so that the act 
in fact diminished the value of their property.” It was also charged with 
being in violation of the equal protection of the laws clause of the U.S. 
Constitution and a comparable provision of the Arizona Constitution in 
that it failed “to regulate the use of underground water by present irri- 
gation pumpers, while preventing land owners who do not have wells 
or pumps from drilling new wells.” It was further argued that the act 
conferred legislative authority on the State Land Commissioner because 
of its indefiniteness. The legal professional apparently felt that the law 
would be declared unconstitutiona! on any one or all of the above 
grounds. 

The passage of the ground-water act occasioned a great deal of 
activity on the part of those who wanted to bring into cultivation new 
land prior to the operation of the act. Restrictions on drilling were not 
to apply until the State Land Commissioner had declared areas critical 
after public hearings. The Commissioner reported that the notices of 
intention to drill new wells “showed a material increase” much of which 





= i. =. Laws 1948, 6th Spec. Sess., ch. 5, $ 2. 

61 See Kelso, The Ariz. Ground-Water Act, 1 WersTERN Po.iTICAL QUARTERLY 
No. 2, at 181 (June 1948). 

62 Aniz. Const. art. II, § 18; Ibid. 











1960] GROUNDWATER IN ARIZONA 253 


occurred “during the week preceding the effective date of the Ground 
Water Code of 1948.”® The first critical area, near Eloy, was not so desig- 
nated until April 4, 1949, and other areas in the State were not desig- 
nated critical until 1951 and later.“ Meanwhile, landowners could con- 
tinue to construct wells in water-short areas. 

The ineffectiveness of the Code is amply demonstrated by the sta- 
tistics on pumped water and land under cultivation during the years 
immediately following passage of the Code. With the continuation of 
the drought, ground water became even more important to Arizona each 
year. The State Land Commissioner reported the following amounts 
pumped for the years 1949-1954: 1949: 3,250,000 acre feet; 1950: 3,500,- 
000 acre-feet; 1951: 3,680,000 acre-feet; 1952: 3,750,000 acre-feet; 1953: 
4,800,000 acre-feet. The decline in surface water and the practice of 
double cropping accounted for some of the increase. But the effect of 
new lands on pumpage can be measured by the increase in irrigated 
acreage from just under 1,000,000 acres in 1949 to nearly 1,300,000 acres 
in 1953. 

The Land Commissioner was given insufficient money to provide 
adequate supervision of critical areas. Violations were reported but ap- 
parently went unpunished.” It was quickly realized that Governor Os- 
borne’s expressed belief that it would be necessary only to spread the 
ground-water supply over a ten or twelve year period until supple- 
mentary water was obtained from the Colorado River was vain.” The 
Central Arizona Project had twice failed in Congress and litigation ap- 
peared to be the only means of securing water from the Colorado. If the 
ground-water base were to be protected there would have to be more 
stringent restrictions imposed on use of ground water. The Geological 
Survey continued to warn of the rapid decline in the water tables in 
Central Arizona and the higher costs, lower yields, and poor quality of 
water resulting from these declines.” 

Soon after the passage of the 1948 code another attack was made 
on the theory of private ownership of percolating water in the case of 
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Bristor v. Cheatham,” filed in the Superior Court of Maricopa County. 
This case involved two landowners who pumped from a common un- 
derground water supply. Bristor, the earlier user, had used his water for 
domestic purposes. Cheatham and others later installed powerful pumps 
to extract water for agricultural purposes, causing a decline in the water 
table; in fact, Bristor’s well went dry. Bristor sued Cheatham on the 
grounds that Cheatham was pumping from a common supply and trans- 
porting the water from the land where they were pumped to other 
lands for agricultural purposes, in violation of what Bristor argued was 
the rule regarding ground waters. It was contended that the water could 
be used only on the land from which it was pumped and could not do 
injury to others who shared in the same supply. Bristor, in effect, ar- 
gued for a form of the correlative rights theory as it had been adopted 
in the neighboring state of California. Cheatham contended that the 
absolute English rule applied, that the overlying land-owner could 
do with ground water as they pleased. 

The case excited a great deal of attention throughout the state 
and occasioned the entrance of several important legal firms who repre- 
sented some of the most important interests in the state.”' These filed 
briefs as amici-curiae on both sides of the case. Significantly, a number 
of these friends of the court rejected both legal doctrines presented by 
the litigants and argued in lengthy briefs in favor of the doctrine of 
public ownership. They took the position that the ground-water situa- 
tion could be reversed only if ground water were declared public 
property and if the Legislature were provided a firm legal base to 
apportion the remaining water supply in some equitable way. 

On November 14, 1949, the Superior Court of Maricopa County 
granted Cheatham’s motion to dismiss Bristor’s causes of action. On 
December 29, 1949, Bristor filed a motion for appeal and the case was 
put in the lap of the Arizona Supreme Court on Feb. 10, 1950. The 
difficulty the court had in deciding this case is indicated by the fact 
that it did not reveal its decision until January, 1952, nearly two years 
after receiving the case. 

In the fall of 1951 Governor Pyle appointed a committee to study 
the ground-water situation and to recommend methods of strengthening 
the Code, which, he said, “everyone admits is shot full of loopholes and 
virtually ineffective.””? This committee consisted of some of the leading 
figures in the agricultural industry in the State. The group met several 
times with technicians in the field of hydrology, studied available infor- 
mation and held several open hearings during the fall months. After 
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much deliberation, the committee recommended to the Governor a 
program which called for a reversal of previous policy on ground water. 
Their report advocated declaring ground water in public ownership and 
adopting the rule of prior appropriation with some modifications toward 
the principle of correlative rights.”* All ground-water basins would be 
classified on the basis of the relationship of total pumpage to total sup- 
ply of the basin. Some would be closed to further drilling of wells when 
the overdraft was excessive, some would be restricted, and others would 
be unregulated when there was no existing or potential imbalance in 
pumpage and supply. A complicated schedule operating on the basis 
of a combination of rights based on the prior appropriation principle 
and the correlative rights principle would determine the amounts of 
water to be withdrawn, depending on the condition of the ground-water 
basin. 

The recommendations were transmitted to the 1952 session of the 
Legislature by Governor Pyle, but without his approval and with his 
suggestion that the Legislature was free to make its own decision.”4 
It was in this situation that the supreme court delivered its opinicn in 
Bristor v. Cheatham.’> The court, by a three-two margin, declared all 
ground water public property and subject to the rule of prior appropria- 
tion. 

The court majority took the remarkable position that previous deci- 
sions of the court in distinguishing between percolating and underground 
stream water were erroneous. It dismissed the doctrine of Howard v. 
Perrin’® as dicta and the doctrine of the Southwest’ case (including the 
rule of stare decisis) by stating that it would be “more harmful to the 
public at large,” to follow the rule, “than to overrule precedent and 
establish a sound principle.” The court held that the nature of perco- 
lating water had been decreed by the Desert Land Act,”? which declared 
that the “right to the use of water by the person so conducting the same, 
on or to any tract of desert land . . . shall depend upon bona fide prior 
appropriation. . . .”° The supreme court maintained that by this act, 
Congress dedicated “to the public all interest, riparian or otherwise, in 
the waters of the public domain,”®' and abrogated the common-law rule 
in respect of riparian rights as to all lands settled upon or entered after 
March 8, 1877. It cited the decision of the Supreme Court of the United 
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States in upholding the constitutionality of the Desert Land Act in 
which that court stated that the act held that all water not navigable 
was severed from the land “free for the appropriation and use of the 
public. . . .”® 

As long as the public character of the water supply was maintained, 
stated the Court, the states and territories were free to make their own 
rules for using the water supply. No legislative enactment was necessary 
to invest ground water with a public character. Inaction by the Legisla- 
ture in failing to specify the steps necessary for the appropriation of 
ground water did not divest the water of public character, even though 
the Legislature had prescribed steps for other waters. 

The majority was concerned with the impact of its decision on the 
economy of the State and rights of individuals. Noting that counsel for 
Cheatham had argued that “citizens throughout the state relying upon 
the decision in that [Howard v. Perrin] and subsequent cases, have spent 
large sums of money and that they therefore have vested rights which 
must be recognized,”® the court replied that “the vested rights of the 
users of percolating waters since the decision in the Howard v. Perrin 
case are more fully protected under the law of prior appropriation than 
under the so-called common-law rule.“ The court saw “inevitable ex- 
haustion of all underground water in’ the State of Arizona if the rule of 
private ownership . . . is still held to be law,”® since such a rule would 
put pumping beyond the power of the Legislature to regulate. The court 
believed the only feasible way to control the execessive pumpage was to 
give preference to those with priority of use, and thus make all later 
appropriators subject to the availability of water to prior users. Public 
ownership would permit the writing of reasonable rules by the Legis- 
lature. 

The dissenting opinions disagreed on the law and on the predicted 
effects of the decision. One dissenter compared it to the “dropping of a 
gigantic atomic bomb in our midst” which would “destroy and wipe out 
all rights and investments that have been acquired by the expenditure 
of millions of dollars and industry of thousands of citizens.”* The later 
appropriators would be put at the mercy of the prior appropriators who 
would be fully protected by the decision. Persons who had drilled wells 
within the last five, ten, or perhaps fifteen years would have to close 
down operations whenever a prior appropriator demonstrated that the 
ground-water supply had diminished to his detriment. The dissenters 
held out the prospect of endless litigation and literal destruction of a 





82 Calif.-Ore. Power Co. v. Beaver Portland Cement Co., 295 U.S. 142 (1934). 
83 Bristor v. Cheatham, supra note 75, at 233. 

84 Id. at 234. 

85 Id. at 235. 

8 Id. at 248. 














1960] GROUNDWATER IN ARIZONA 257 


good share of Arizona agriculture since almost every well had some 
effect on the ground-water level in an area. 

The dissenters believed the court had no right to upset what had 
been settled law since the Southwest Cotton Company case.” They 
argued that the court had misconstrued the Desert Land Act, for that 
act, they claimed, did not dictate the method of appropriation for the 
western states, but gave each state the option of adopting the prior 
appropriation doctrine for all its water or the common-law doctrine of 
any combination of the two it might choose. Arizona, by omission on the 
part of the Legislature, and by positive declaration by the courts, had 
adopted the common-law rule for percolating waters. The dissenters as- 
serted there was power under which the Legislature could enact regu- 
latory legislation. They suggested various lines of approach, including 
the doctrine of reasonable use and the exercise of the police power. One 
justice suggested the correlative rights doctrine as a method of sharing 
ground water among those in the same basin. 

The decision of the supreme court met with a violent reaction among 
those who felt they faced ruin from the decision, even including threats 
of personal harm to the justices of the supreme court. The court was 
subjected to attacks by various spokesmen for the opponents of public 
ownership, particularly in Pinal County where the water situation was 
most serious. The farmers there contended that effects of the decision 
were immediate in that cotton-ginning companies, banks, and other in- 
stitutions were refusing financing. Luncheon clubs and chambers of 
commerce meetings heard predictions of impending doom for Arizona’s 
agricultural economy.” Meanwhile the attorneys for Cheatham prepared 
briefs in hope of obtaining a rehearing of the case. 

The advocates of a strong ground-water code took heart from the 
decision and felt the way cleared for positive action during the 1952 
legislative session.” Heads of prominent banks cautioned against unjus- 
tified “scare” talk, asserting that their lending policies remained the 
same. They feared that the “campaign of fear and hysteria” would fright- 
en away outside investment capital on which Arizona banks depended.” 
The officials of the Salt River Valley Water Users Association called for 
support of the decision and ordered its attorneys to prepare for a con- 
tinuation of the fight for public ownership of underground water.” It 
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mended reversal of his own opinion. His views followed closely the arguments pre- 
sented by the majority opinion above. Arizona Republic, Jan. 24, 1952, p. 1. 

88 Arizona Republic, Jan. 16, 1952, p. 1. 

89 Id., Jan. 18, 1952, p. 1; Jan. 20, 1952, p. 1. 

90 Arizona Daily Star, Jan. 15, 1952, p. 1. 

91 Arizona Republic, Jan. 22, 1952, p. 1. 

% Id., Jan. $1, 1952, p. 1. 
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also pressed for immediate passage of a ground-water code. Many of the 
leading irrigation districts held meetings and instructed their attorneys 
to prepare new briefs upholding the court’s decision.” 

With the appeal for a rehearing before the court and rumors rife 
that one justice had had a change of heart, the Legislature was reluctant 
to take up a ground-water code in the 1952 session.“ Governor Pyle’s 
committee on ground water, finding support for its recommendations in 
the supreme court decision, modified its original recommendations to fit 
the decision.” Governor Pyle sent the revised recommendations to the 
Legislature with a notable lack of enthusiasm.” Pyle previously had cham- 
pioned a strong ground-water code, and one observer saw Pyle’s attitude 
an attempt to maintain good relations between himself (a Republican) 
and the Democratic leadership of the Legislature which was known to 
oppose a strong code.” 

The leadership of the Legislature apparently had decided already 
against passage of a new code, with or without the support of the Gov- 
ernor.” The opponents of a new code introduced a bill which authorized 
the appointment of a commission by the Governor for the purpose of 
making a study of the underground water situation.” The supporters of 
this bill argued that the previous committee had done its work too hastily 
and that it based its conclusions on inadequate and inaccurate infor- 
mation. 

It was at this point that the supreme court granted a rehearing in 
Bristor v. Cheatham and stated that a new opinion was being written. 
The granting of the rehearing in effect nullified its original decision and 
indicated that the court was going to reverse itself. It was assumed that 
the court was going to declare percolating water in private ownership. 
This change of heart made impossible passage of a code in 1952. 

The Legislature went through the motions of holding hearings on a 
new code and on the bill to create a new study commission. They lis- 
tened to the testimony of hydrologists, geologists, and representatives of 
the farm organizations. The opponents of the supreme court’s original 
decision and a stronger code vigorously supported the study commission 
bill." The code bill died in committees but the study commission bill 
was passed with heavy majorities in each house. One amendment was 





% Id., Feb. 4, 1952. 

94 Arizona Daily Star, Jan. 18, 1952, p. 1. 

95 Id., Feb. 2, 1952, p. 1. 

% Id., Feb. 12, 1952, p. 1. 

7 Id., Feb. 11, 1952, p. 1; April 28, 1952, p. 14-B. 

% The ages of the House was reported to have said there would be no new 
code as early as Jan. 26, 1952. Arizona Republic, Jan. 26, 1952, p. 1. 


9 Ariz. S. Jour. 20th Legis., Ist Reg. Sess. (1952) (S. 56). 

100 Arizona Republic, Feb. 19, 1952, p. 1. Pickrell of the Salt River Valley Water 
Users Association described the hearings as “more of a farce than anything else.” 
Accord, Arizona Daily Star, Feb. 19, 1952, p. 1. 
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added which bowed toward the ground-water problem in that it pro- 
hibited pumping from wells in critical areas which were not completed 
prior to the effective date of the ground-water act. 


It was in this confused situation that the Underground Water Com- 
mission took up its duties. No one was quite sure of the legal nature of 
ground water; restrictions were in existence in regard to the develop- 
ment of new land by ground water and the pumping from illegal wells 
in critical areas, but there was little real possibility of enforcement.’ 
There were serious doubts in many circles, particularly in the legal pro- 
fession, that any code would be constitutional in view of the supreme 
court’s expected reversal.'** The Arizona Farmer lamented: 


But precious little sense has ever been displayed in dealing 
with ground water. Every move toward conservation, toward recog- 
nizing and confirming the rights of the first ground-water users, has 
been blocked by the pump-and-run boys. They are able to make 
more noise and throw up a bigger stink than anybody else. Appar- 
ently they are to have their own sweet way until all the water is 
gone. Then what?" 

The act creating the Underground Water Commission stipulated that 
all members of the Commission were to be farmers on the presumption 
that the farmers then would not have any excuse for failing to pass some 
kind of code the next year.'“ In the appointment of members the Gover- 
nor was apparently favorably disposed toward those who opposed a 
stringent code. The Farmers’ Protective Association, representing op- 
ponents of previously proposed codes, made available to the Governor 
a list of names from which he might choose.'® 


The Commission held numerous hearings throughout the State dur- 
ing 1952 and gathered voluminous testimony from farmers on their 
water problems. The testimony indicated a wide disagreement on the 
nature of regulation desired and even on the question of whether there 
should be any regulation at all. Many expressed dissatisfaction with 
the 1948 Groundwater Code. A large number of farmers wanted the eco- 
nomics of agriculture and pumping to determine the manner in which the 
underground water resources were exploited, untrammeled by “bureau- 
crats” or “politicians” appointed by the Governor. If some regulation 
was desirable, a large number wanted it by local option and under local 





101 Officials of the State Land Department were dubious about its enforcement. 
One said the Code would require a policeman by every well. Another said it could 
be enforced but that no one really a it enforced. 

102 Arizona Republic, Feb. 28, 1952, 

103 3] Arizona FARMER, No. 8, at z Capri 12, 1952). 

104 The Speaker of the House stated, “I don’t think they are going to want a code 
any more next Jan. 1, than they do now, a a not leave them any loopholes to 
complain.” Arizona Daily Star, March 8, 1952 

105 31 Ariz. FARMER No. 8, at 2 (April 13, ” 1952), 
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administration. A few called for regulation on a priority basis with strong 
enforcement powers, but these were clearly a small minority." 

The Underground Water Commission made its report on January lI, 
1952, recommending the adoption of the correlative rights principle as 
the basis for regulation, in order to provide “an equitable apportionment 
of water among all present legal users in over-developed areas.” It 
recommended the closing of over-developed areas to further pump ir- 
rigation, the creation of districts for local determination of necessary 
cut-backs in pumping, provision for industrial or municipal acquisition 
of water rights by means of purchase, and the establishment of a com- 
mission to administer the law. 

The reaction to the proposals of the Commission varied. The 
Arizona Daily Star said the report indicated that the Commission had 
bowed to the heavy pressure of the agricultural spokesmen. It said the 
local option arrangement “would be like the patient deciding to what 
extent the surgeon should operate. There would be the very human de- 
sire to avoid surgery entirely . . .”" The Arizona Republic called the 
report “realistic” and felt that it should “convince the Legislature that no 
stone has been left unturned to find out what situation the State faces 
or what should be done about it.” Everyone agreed with Governor Pyle 
that nothing concrete could be done until the supreme court gave its 
decision on ground water." 

The supreme court finally made public its reversal of opinion in 
March 1953."" It is necessary only to rehearse briefly the arguments 
of the court and the new dissenters. The reconstituted majority asserted 
that the common law regarding percolating water had prevailed in Ari- 
zona and had not been contravened by federal law. It again pointed out 
the police power as “possibly the only source of power the legislature 
possesses . . .”"'? It did not specify the manner and extent to which the 
Legislature might exercise that power since that question was not before 
the court. 

In dealing with the common-law rule, the court adopted the doc- 
trine of reasonable use and specifically rejected the doctrine of correla- 
tive rights. The reasonable use rule required that all water pumped from 
underground be used on owners’ lands to the extent necessary to im- 
prove those lands; the water must be used in a manner reasonable to 
the needs and requirements of the land.'’* The reasonable use doctrine 





106 UNDERGROUND WATER COMM’N., THE UNDERGROUND WATER RESOURCES OF 
Arizona, Jan. 1, 1952, app. C, passim. 

107 Td. at 8. 

108 Jan. 14, 1958, p. 1. 

109 Jan. 18, 19538, p. 6. 

0 Jd., Jan. 11, 1953, p. 1. 

1 Bristor v. Cheatham, 75 Ariz. 227, 255 P.2d 173 (1953). 

2 Td. at 234-85. 
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requires no apportionment, but only reasonable use, even though pump- 
ing might damage another water user. The court withheld judgment re- 
garding what constituted reasonable use in order that decisions might be 
made in individual cases in terms of particular circumstances. 

The new dissenters derided the confidence of the majority in the 
use of police power, contending there was no legal authority anywhere 
in the country for using this power in state-wide regulation of the water 
supply. They predicted “that the mad race to ‘mine’ percolating waters 
which are our greatest natural resource will continue unabated until such 
times as these waters are declared to be public in character and suitable 
regulatory measures are adopted.” 

‘With the Legislature near the end of the 1953 session, there was 
little hope for passage of a new code. Therefore the Legislature passed 
Senate Bill 107 which established restricted areas which were closed to 
agricultural development by means of ground water and prohibited the 
drilling of new wells in these areas until March 31, 1954. These restricted 
areas were virtually the same areas that had already been declared “criti- 
cal” under the 1948 Code by the State Land Commissioner. The life 
of the Underground Water Commission was extended to the above date 
for the purpose of recommending definite measures to solve the water 
problem in light of the court’s new opinion.'* 

The Commission deliberated during the next months in preparation 
for the 1954 legislative session. During 1953 there was a tremendous in- 
crease in pumping, amounting to over 1,000,000 acre-feet over 1952. 
Opinion continued divided on the question of means of controlling the 
exploitation of the ground-water basins. This division crystalized further 
with a superior court decision late in 1953 which ruled that the Ground- 
water Code of 1948 was unconstitutional.'® Further doubt was thus 
thrown on legislative efforts to curb pumping. 

With the opening of the Legislature in 1954 the Underground Water 
Commission recommended a code to the Governor which followed closely 
its recommendations of the previous year. Water conservation districts 
would be established to determine the necessity of and the extent of re- 
ductions in pumping. Vested rights would be guaranteed. All critical 
areas then existing would be closed for drilling wells. New critical areas 
could be designated by a newly established commission or on petition by 





114 Bristor v. Cheatham, supra note 111, at 243. Newspaper opinion was sharply 
divided on the reversal. Many felt that the new decision virtually precluded regula- 
tion of ground water. The Arizona Republic, March 15, 1953, p. 1, opined that eco- 
nomics would be the means of control thereafter. Some felt it a blow to the Central 
Arizona Project since regulation was required in order to get supplementary water 
from the Colorado River. Ibid. Others felt the decision made all existing laws on 
ground water unconstitutional. 

5 Ariz, S. Jour., 21st Legis., lst Reg. Sess. (1953) (S. 109). 

6 See Arizona Daily Star, Dec. 6, 1953. The issues of this case are discussed in 
Southwest Engineering Co. v. Ernest, 79 Ariz. 403, 291 P.2d 764 (1955). 
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the land owners in an area.'"’ The Governor gave only tentative support 
to these recommendations in view of the unsettled legal situation.'® He 
urged the continued support of the Underground Water Commission so 
that it might make whatever alterations were necessary in light of sub- 
sequent court decisions. 


Like its predecessors, this version of a code received indelicate treat- 
ment from the Legislature. Each interest sought exemption from any 
code that might be adopted or demanded the right to construct supple- 
mentary wells when others played out.''? Strategically located legislators 
prevented action in legislative committees.’ Efforts by the Governor, 
Lewis Douglas (former ambassador to Great Britain and one of the 
State’s leading citizens), and some legislators availed nothing. A com- 
plete impasse was reached. 


The only hope of preventing a further deterioration in the situation 
lay in extending the prohibitions already in existence. House Bill 367 
was the answer, providing for the continued life of the Underground 
Water Commission for one additional month and an extension of the 
prohibition on drilling wells in critical areas for one year more. This 
passed both houses by heavy majorities. The Governor signed this bill, 
but severely rebuked the Legislature for its unwillingness to correct the 
ground-water law. He accused the mining companies, the farmers, and 
the municipalities of each contributing to the defeat of the code by their 
demands for exceptional status. He alleged that a “few rail-perched lob- 
byists . . . are more effective in wrecking useful legislation than the 
99 members of the 21st legislature are in passing it.”’*' With this message 
ringing in their ears and with threats of a special session being given wide- 
spread currency, the Legislature went back to work to appease the Gov- 
ernor. 


The renewed effort again proved vain. Senate Bill 135 passed by 
large majorities in both houses only to keep the Governor from calling 
a special session.'” This bill transferred the duties of the Underground 
Water Commission to the State Land Commissioner, confirmed existing 
critical areas, provided for the establishment of enlarged critical areas 
after hearings by the State Land Commissioner, prohibited the issuance 
of permits for new wells for the purpose of irrigating lands not already 
under cultivation in critical areas, and prohibited the use of ground 
water for irrigation in violation of either the 1948 Code or the 1953 





7 Ariz. S. Jour., 21st Legis., 2d Reg. Sess. (1954) is. 90). 

8 Aniz. S. Jour., 2st Legis., 2d Reg. Sess. 15 (1954 
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amendment. The Governor allowed this bill to become law without his 
signature, declaring to the Legislature: 

I could never sign such legislation as this, representing as it 
does, a sorry, weak, and confused ending to a two-year struggle for an 
adequate underground water code to protect our entire economy 
against the dangers of dwindling water supplies.'” 

Ironically, that same month of April 1954, when the Legislature com- 
pleted its rout of ground-water legislation, was declared “Conservation 
Month” by Governor Pyle.'* 

Legislative action on ground water virtually ceased in 1954. Gover- 
nor McFarland, coming to office in 1955, barely mentioned water prob- 
lems in his address to the Legislature and no bills of any general signifi- 
cance were introduced.'* The State Land Commissioner continued to 
hold hearings and designate new and enlarged critical areas during 1954 
and 1955,’ but none has been created since that time. Hearings have 
been held regarding the creation of a critical area in the McMullen Val- 
ley, where considerable agricultural development has taken place, but 
no action was taken.'” 

It was in 1955 that the case of Southwestern Engineering Co. v. 
Ernst reached the state supreme court.’ Southwestern Engineering Co. 
had applied to the State Land Commissioner for a permit to construct 
a well on land within a critical area which did not have a history of cul- 
tivation prior to the passage of the Groundwater Code. The Commis- 
sioner denied the application and the Company then sued to enjoin the 
Commissioner from preventing the construction of the wells. 

The primary argument of the Company was that the waters under 
their property were percolating and therefore part of the soil and sub- 
ject to whatever use might be made of it. It argued that the Ground- 
water Code amounted to a deprivation of property without due process 
of law and without just compensation. It further argued that the classi- 
fication involved in the Code was arbitrary and unreasonable and there- 
fore violated the equal protection clause of the 14th Amendment to the 
Federal Constitution since the classification was not reasonably related 
to the purpose for which the Code was passed. The Code allegedly dis- 
criminated among persons within a single class, the distinction between 
present and potential users being unwarranted. Finally, the Company 
contended the Act was unconstitutional for want of definiteness and 
gave the Land Commissioner law-making power. 
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In considering these arguments, the court found it necessary to re- 
view the meaning of the police powers of the state in regard to the 
rights of property. After reviewing numerous cases, the court said: 


We are of the opinion that there is a preponderant public concern 
in the preservation of the lands presently in cultivation as against 
lands potentially reclaimable, and that whereas here the choice is 
unavoidable because a supply of water is not available for both, we 
cannot say that the exercise of such choice, controlled by considera- 
tions of social policy which are not unreasonable, involves a denial 
of due process.'” 


The police power, then could be used to restrict property rights in water 
because of the needs of “social policy.” 

Although admitting the distinction between present and potential 
users was an unusual classification, the court said that this was sufficient 
to invalidate the Code since the classification had a rational basis. All 
occupations called by the same name did not have to receive the same 
treatment under this constitutional standard since there were sound 
reasons for the distinction, reasons involving protection of the commun- 
ity against economic loss. The court further asserted that the applica- 
tion of the restrictions of the Code to people within critical areas and not 
to those outside these areas was constitutional and a reasonable classifi- 
cation related to the conditions existing within the state.’ 

The court accepted the argument that a law must not be so “vague, 
uncertain and incomplete” that reasonable men could not agree on the 
law’s meaning and application, but found that there was sufficient cer- 
tainty concerning the principles to be used in the determination of 
critical areas and the procedures to be followed. The court stated that 
it was a well settled principle that the legal consequences expressed in 
the law could take effect upon the determination of a fact or condition 
by an administrative agency. The complexity of the ground-water prob- 
lem required that the responsibility for the determination of the facts 
be delegated to an administrator. 

The lone dissenter in this case was the writer of the original de- 
cision in Bristor v. Cheatham." He contended that the law violated the 
due process clause in denying the exercise of rights of property. He 
maintained that the classification was unreasonable since it did not in 
fact promote the stated purpose of conserving ground water. He argued 
that the law in no way restricted pumping so that the alleged purpose 
of the law was not served by its classifications. 

More recent developments, while not challenging the constitution- 
ality of the Code, have further raised questions concerning its useful- 
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ness. The prohibitions against the drilling of new wells in critical areas, 
except for replacement and deepening, expired in 1955 when the Legis- 
lature failed to extend them in revising the State Code. In November 
1956 the supreme court, in the case of Ernst v. Collins, decided that 
the State Land Commissioner had the authority to issue licenses to con- 
struct new wells only in the event that it was necessary to replace a 
failing well in a critical area.'** In May 1957, however, the court per- 
mitted the construction of a new well in a critical area even though it 
was Clearly not a replacement of an existing well. In the case of Vance v. 
Lassen the court said that since the Legislature failed to re-enact the 
prohibition on well drilling, a well could be drilled to provide water for 
lands in cultivation during the qualifying period." The Land Commis- 
sioner was required to issue the license. There was no limit, therefore, on 
the number of wells which can be dug in the critical areas which have a 
history of cultivation five years prior to 1948. 

In 1960 the supreme court further weakened the Code in the case of 
State ex rel. Morrison v. Anway in which the court stated that a land- 
owner could transfer the application of ground water from a parcel 
of land having a history of cultivation prior to the effective date of the 
1948 Act to a parcel of land not having such a history.’ While it ap- 
peared to the State Land Department that the Code forbade expan- 
sion of the acreage developed by ground water, the court said this was 
only an implication drawn from the Code and the court could not ex- 
pand the statute. 

On the legislative side, the Legislature, with the support of the 
State Land Department, passed an amendment to the Code which per- 
mitted land to be irrigated by ground water in critical areas when it had 
had a history of cultivation five years prior to the creation of the critical 
area.'*> Land which was brought into cultivation as late as 1955 in some 
instances can be irrigated with ground water, in spite of the original 
purpose of limiting agricultural development in critical areas to that 
land in cultivation prior to 1948. 

The irrigated acreage in the state declined between 1955 and 1957 
in part because of the increased costs of pumping water from greater 
depths. In 1958, however, agricultural acreage began to expand again, 
partly as the result of new areas brought into cultivation such as Harqua- 
hala Plains, Salome, Wenden and others. These areas are almost entirely 
dependent on ground water and have not yet been declared critical since 
they are only recently developed. The 1948 Ground Water Act does not 
afford these areas protection against overdraft. 
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Perhaps the most important change in the picture has been the 
rapid urbanization of Arizona in some of the most important agricultural 
areas. Phoenix, and the surrounding complex of cities have grown rapid- 
ly, causing reduction in agricultural lands through subdivision for resi- 
dences. Substitution of residential development for agriculture may re- 
lieve temporarily the pressure on ground water and increase the sup- 
portable population since residential water use is markedly less than agri- 
cultural use. In the Tucson area, a recent study concluded that “If the 
city continues to grow at its present rate, some water will have to be 
diverted from agricultural use to meet future municipal needs, or new 
sources must be found.'* 

The relentless increase in population in Arizona cities apparently 
will continue, with predictions that Phoenix will reach 820,000 by 1975 
and Tucson will reach at least 425,000, in each case nearly double their 
present population.’” With such increases, the competition between 
water for agriculture and domestic use will intensify. The U.S. Geo- 
logical Survey has warned both the State and its municipalities that they 
are drawing on a water bank account of uncertain size and they are 
are making few attempts to ascertain what the size of the account is. 

There is frequent discussion of the possibility of increasing the 
available water supply through various schemes such as the Central Ari- 
zona Project. Governor McFarland emphasized this in 1957 when he 
urged support for the Interstate Stream Commission in its prosecution 
of the suit against California over the waters of the Colorado River. He 
said, “We have been borrowing on our underground water in the hope 
that we would finally receive water from the main stream of the Colo- 
rado .. .”"® The Special Master for the U.S. Supreme Court has made 
his recommendations to the Supreme Court in which he found for Ari- 
zona on most points.’ Assuming the Court agrees with the Master’s 
recommendations, there will still remain the problem of obtaining Con- 
gressional authorization for the costly project necessary to bring Colo- 
rado River water into Central Arizona.'” 

Desaltation of sea water, cloud seeding, and vegetative manipula- 
tion are other techniques that have received some attention. Some geol- 
ogists have suggested the use of recharge wells to capture much of the 





136 See Schwalen & Shaw, Ground Water Supplies of Santa Cruz Valley of South- 
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flood water now lost through evapo-transpiration. The feasibility of these 
techniques both in terms of technical and economic considerations is 
not yet proven, but extensive experimentation is going on in vegetative 
manipulation, cloud seeding and desaltation of sea water. Experimen- 
tation with recharge wells has not received adequate support by the 
State or its cities. The U.S. Geological Survey, owing to financial limita- 
tions imposed by its matching arrangements with the State, makes an 
annual report on ground-water levels in Arizona but can do little basic 
geologic investigation of water resource structures. 

Some of these now-developing techniques may provide the means 
of avoiding increasing competition for ground water, but the prospects 
are not certain. In spite of the old adage, “When the well is dry, they 
know the worth of water,” it does not appear that Arizonans have yet 
fully realized their dependence on this vital commodity. Many assert 
the need for planning and adoption of practices needed to conserve the 
limited supply of water but there has been little initiative in planning. 
It appears that economic forces will dictate the utilization of water. 
While some view the marketplace as the proper place to determine the 
uses to which water should be put,"’ it appears questionable that deci- 
sions concerning the very basis of the economy—the water supply— 
should be made solely on that basis. It would appear necessary to adopt 
a policy which would subordinate short-run economic interests to the 
long-run future of the State’s economy. Such a policy should provide 
for the most efficient utilization of the existing water supply and what- 
ever adjustments might be required. 

The foregoing study of the problems of managing the ground water 
supply emphasizes the enormity of the task facing the policy-makers. 
Serious legal, constitutional, political, and economic impediments strew 
the path of those wishing to adopt effective measures to plan and con- 
trol the use of ground water. Many people consider the water problem 
primarily a technical and engineering problem, but it appears that the 
social questions involved in the management of ground water are at 
least of the same magnitude as the physical questions. 





141 See Fox, Water: Supply, Demand, and the Law, RESOURCES FOR THE FUTURE 
22 (Reprint No. 15, Jan. 1960). 
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Notes 


ATTORNEY AND CLIENT—UNAUTHORIZED Practice OF Law—Com- 
PLETION OF PREPARED LEGAL Forms By Reat EstaTE Broxers.—The 
Arkansas Bar Association sought to enjoin a licensed real estate broker 
from selecting and completing certain prepared forms, including warranty 
deeds, options, mortgages, contracts for sale, and offers and accept- 
ances, as well as other forms often used in the real estate business. It 
alleged that even though no separate charge was made for such acts, 
they constituted illegal practice of law. The trial court denied the in- 
junction. On appeal, held, reversed. While offers and acceptances 
merely looked forward to preparation of other documents, the other 
instruments determined real property rights of other parties. Their 
preparation by anyone except licensed attorneys constituted unauthorized 
practice of law. Arkansas Bar Ass’n v. Block, 323 S.W.2d 912 (Ark. 
1959), cert. denied, 361 U.S. 836 (1959). 

The right of a county or state bar association to bring an unauthoriz- 
ed practice action has long been established,’ and in some jurisdictions 
it may even be brought by an individual attorney.? The essence of the 
action is protection of the public against unauthorized practitioners of 
law,> and not the elimination of competition with lawyers.‘ Because 
decisions in these cases tend to establish the boundaries of permissible 
and forbidden conduct in a particular jurisdiction, both plaintiffs and 
defendants are often joined by their respective organized business or 
professional groups.® 





‘ State Bar Ass’n of Conn. v. Connecticut Bank & Trust Co., 145 Conn. 222, 
140 A.2d 863 (1958); Auerbacher v. Wood, 139 N.J. Eq. 599, 53 A.2d 800 (1947), 
aff'd, 142 N.J. Eq. 484, 59 A.2d 863 (1948). 

2 See, e.g., Hobson v. Ky. Trust Co. of Louisville, 8303 Ky. 493, 197 S.W.2d 454 
shim (licensed lawyer vested with a franchise or a property right which he may 
protect ). 

Arizona considers the license to practice law as a privilege bestowed upon cer- 
tain persons primarily for the benefit of society. In re Greer, 52 Ariz. 385, 81 P.2d 96 
(1938). Those states which take the “privilege” view will only permit the action 
as a class action, brought for the benefit of the general public. See also Hulbert v. 
Mybeck, 220 Ind. 530, 44 N.E.2d 830 (1942); Paul v. Stanley, 168 Wash. 371, 12 
P.2d 401 (19382); Dworken v. Apartment House Owners Ass’n, 38 Ohio App. 265, 
176 N.E. 577 (1931). For textual discussion see Drinker, LEGAL Etuics 59 (1953). 

3 Chicago Bar Ass'n v. Kellogg, 401 Ill. 875, 82 N.E.2d 639 (1948), appeal trans- 
ferred, 338 Ill. App. 618, 88 N.E.2d 519 (1949); People v. People’s Stock Yards 
State Bank, 344 Ill. 462, 176 N.E. 901 (1931). 

4 West Virginia State Bar v. Earley, 109 S.E.2d 420 (W. Va. 1959). 

5 In Arkansas Bar Ass’n v. Block, 323 S.W.2d 912 (Ark. 1959), cert. denied, 361 
U.S. 836 (1959), the action was brought by the state bar association, which was 
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It is generally conceded that the practice of law, if unlicensed, is 
illegal,‘ and the statutes of all states provide requirements for licensing.’ 
The difficulty lies in defining “practice of law” itself. Courts seldom 
attempt detailed descriptions, but prefer to deal with and rule on specific 
fact patterns.’ Legislative definitions have been drafted,'’® but are so 
general in nature" that they cannot be applied without interpretation 
by the courts. Courts and legislatures agree, however, that the practice 
of law includes more than just court appearances and preparations,’ 
and that the nature of the acts must be examined rather than the place 
where the acts are performed." 

A real estate broker may prepare instruments when he himself is 
a party to the transaction’* just as one can always act as his own coun- 
sel in court.’ An extension of this principle has resulted in some courts 
allowing practices which are not usually authorized, if they are neces- 
sary and incidental to a lawful business.’ Some broker’s activities which 
admittedly cross the line into the legal field are permitted if no sep- 
arate charge is made, but are otherwise prohibited.” The type of rep- 
resentations made by a business to the public has also been held to 
determine the nature of the services performed.'® Courts have examined 





joined by the county bar association, against defendant, an individual real estate 
broker. Defendant was later joined by the state real estate association. 

6 See, e.g., People v. Newer, 125 Colo. 304, 242 P.2d 615 (1952); In re Root, 
173 Kan. 512, 249 P.2d 628 (1952); Hardy v. San Fernando Valley Chamber of 
Commerce, 99 Cal. App. 2d 572, 222 P.2d 314 (1950). Contra, Bar Ass’n of Tenn. v. 
Union Planters Title Guaranty Co., 326 S.W.2d 767 (Tenn. App. 1959). The Ten- 
nessee court held that certain practices do constitute practice of law, and are not 
— but are nevertheless legal as they are all incidental to the title insurance 

usiness. 

7 See 45 Cornet L.Q. 128 n. 17 (1959). 

8 Lack of authoritative definition is judicially noted in the case of State v. Cham- 
berlain, 182 Wash. 520, 232 Pac. 337, 388 (1925). 

For various attempts to define see 88 Worps AND Purases, Practice of Law 
193 (Perm. Ed. 1940). 

9 Gardner v. Conway, 234 Minn. 468, 48 N.W.2d 788 (1951). 

10 At least eight states have statutory definitions of practice of law: Ga. Cope § 
9-401 (1985); La. Rev. Srar. tit. 87, § 212 (1950); Mo. ANN. Start. ch. 484, § 010 
(1949); Mont. Rev. Cope Ann. tit. 93, § 2009 (1947); N.C. Gen. Srar. ch. 84, 
§ 2.1 (1958); R.I. Gen. Laws tit. 11, § 27-2 (1956); TENN. Cope ANN. tit. 29, 8 
802 (1956); Wis. Stat. ch. 256, 8 30 (1951). 

! See, e.g., R.I. Gen. Laws tit. 11, § 27-2 (1956), which states: “The term ‘prac- 
tice of law’ . . . shall be deemed to mean the doing of any act for another person 
usually done by attorneys at law in the course of their profession. . . .” 

12 Grand Rapids Bar Ass’n v. Denkema, 290 Mich. 56, 287 N.W. 877 (1939); 
People ex rel Chicago Bar Ass’n v. Goodman, 366 Ill. 346, 8 N.E.2d 941 (1937). 

13 State ex rel. Hunter v. Kirk, 183 Neb. 625, 276 N.W. 380 (1937). 

14 Cooperman v. West Coast Title Co., 75 So. 2d 818 (Fla. 1954). 

15 Biggs v. Plebanek, 343 Ill. App. 466, 99 N.E.2d 363 (1951), appeal transferred, 
407 Ill. 562, cert. denied, 343 U.S. 912 (1952); State ex rel. Frohmiller v. Hendrix, 
59 Ariz. 184, 124 P.2d 768 (1942). 

16 Bar Ass’n of Tenn. v. Union Planters Title Guaranty Co., 826 S.W.2d 767 
(Tenn. App. 1959). 

17 Hulse v. Criger, 363 Mo. 26, 247 S.W.2d 855 (1952). 

18 People v. Title Guarantee & Trust Co., 227 N.Y. 366, 125 N.E. 666 (1919), 
rehearing denied, 228 N.Y. 585, 127 N.E. 919 (1920). 
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the complexity of the documents,’ the scarcity of lawyers in the area,” 
or have decided the question purely by judicial “common sense.” 

The Arkansas court has taken the rather strict view of the real 
estate broker problem, favoring a maximum of public protection even 
at the loss of a certain amount of public convenience. In so doing, it also 
has eliminated for the lawyers all competition from the conveyancing 
field. This follows the pattern of a previous decision which rid the field 
of competition in trust administration.” As no instances of actual dam- 
age were brought to the attention of the court in either Arkansas case, 
the decisions illustrate the court’s extreme concern with the possibility 
of future harm. The American Bar Association, on the other hand, recog- 
nizes present actual harm as the primary concern.” 

A better « ,lution than a technical interpretation of “practice of law” 
might be found by determining what kind of protection the public 
actually needs. Surely alerting the public to the true complexity of real 
estate transactions would put it on guard to a certain extent. Bar associa- 
tions could educate the public regarding the differences between broker- 
customer and lawyer-client™ relationships, so it would realize that a 
broker is in fact serving two masters. Other aids are voluntary agree- 
ments between bar and real estate associations,” and stricter real estate 
licensing requirements. Only where there is a clear present potential 
injury, and restriction is in truth necessary for public protection, should 
recourse be made to court action.” 

Robert W. Eppstein 





19 Blair vy. Motor Carriers Service Bureau, 40 Pa. D. & C. 413 (1939). But see 
People v. Title Guarantee & Trust Co., note 18 supra, 125 N.E. at 670, in which Judge 
Pound states in the concurring opinion: “I am unable to rest any satisfactory test 
on the distinction between simple and complex instruments. The most complex are 
simple to the skilled, and the simplest offer trouble for the inexperienced.” 

20 Conway- + Realty Investment Co. v. Denver Bar Ass’n, 135 Colo. 398, 
812 P.2d 998 (19 

21 Cowern v. Nolen. 207 Minn. 642, 290 N.W. 795, 797 (1940). 

22 Arkansas Bar Ass’n v. Union Nat'l Bank of Little Rock, 224 Ark. 48, 273 S.W.2d 
408, 9 Ark. L. Rev. 67 (1954). For a later decision see Beach Abstract & Guaranty 
Co. v. Bar Ass’n of Ark., 326 S.W.2d 900 (Ark. 1959). 

23 26 A.B.A.J. 104 (1940). Two principles announced by the Committee on Un- 
authorized Practices were: 

“1. No prosecution of any form of unauthorized practice should be under- 
taken by a bar committee unless it can be clearly shown that such practice in the 


given case is resulting in injury to the public. 
 F.. No proceeding should instituted based solely on the economic interests 
of the bar. 


24 ABA, CANONS OF PROFESSIONAL Po, No. 6 (1957). See also discussion, 
1 THORNTON, Atrorneys At Law 807 (1914). 

25 Text of such an agreement, adopted by the National Conference of Realtors 
“ — in 1942, appears in 8 MARTINDALE-HuBBELL LAw Dmectory 126A 

1960 

26 Lohse v. Ford Hoffman Realty, appeal docketed, No. 6724, Sup. Ct. of Ariz., 
March 1959, in which the American Bar Association ‘filed as amicus curiae. 
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Crvit ProcepuRE—NEw TRIAL—PRESENCE OF SPECTATOR DURING 
Jury Triat.—During a jury trial of a negligence case for the loss of the 
plaintiff's eye, a blind man, carrying a white cane and cigar box, was 
escorted into the courtroom by a guide and eventually took a seat im- 
mediately behind the plaintiff. Although the blind man was a friend of 
plaintiffs attorney, the court negated any inference that he was present 
at the insistence of the latter.’ The defendant’s motion for a new trial 
was overruled by the trial court. On appeal, held, reversed. Grounds for a 
new trial are established if the presence of a spectator during a jury 
trial is likely to arouse sympathy for the plaintiff or cause prejudice to 
the defendant. Fitzpatrick v. St. Louis-S.F. Ry., 327 S.W.2d 801 (Mo. 
1959). 

Most appellate courts have found it difficult to formulate any spe- 
cific rule as to what conduct on the part of a spectator will be grounds 
for granting a new trial,? other than to say that incidents which are in- 
consistent with a fair trial shall demand a retrial? When the presence 
or conduct of a spectator actually creates prejudice against the losing 
party, or arouses undue sympathy for the successful party, there can be 
little doubt that a new trial should be had.‘ In some jurisdictions there 
is a requirement that an actual intent to influence the jury be shown.° 
In others, it is immaterial whether or not the jury was influenced as long 
as there was such conduct as to justify a conclusion that undue sym- 
pathy was a likely result.‘ In any case, affidavits by jurors that they 
were or were not influenced in their verdict generally will not be ad- 
mitted to impeach their decision.’ 

In substance, spectators fall within the same general principles 
applicable to parties and counsel in that their conduct during trial may 





1 Fitzpatrick v. St. Louis-S.F. Ry., 327 S.W.2d 801 (Mo. 1959). 

2 Bowers, Jupic1aAL DiscrRETION OF TRIAL Courts $ 531 (1931). See Guedon 
v. Rooney, 160 Ore. 621, 87 P.2d 209 (1939). 

3 Accord, Calder v. Levi, 168 Md. 260, 177 Atl. 392 (1935); Cameron v. How- 
erton, 174 S.W.2d 206, 211 (Mo. 1948) (dictum). 

4 See D. F. Jones Constr. Co. v. Fooks, 199 Ark. 861, 186 S.W.2d 487 (1940). 
Cf. York v. Wyman, 115 Me. 353, 98 Atl. 1024 (1916). 

Where the children of the plaintiff in a personal inj case have been present 
as spectators, a new trial has been granted. Western Truck Lines Ltd. v. Berry, 53 
Ariz. 216, 87 P.2d 484 (1939). On the other hand, where spectators have engaged 
in applause and laughter a new trial has been denied. Vogt v. Guidry, 229 S.W. 656 
(Tex. Civ. App. 1921). Likewise, where the spectator-mother of the plaintiff has 
fainted, a new trial has not been deemed necessary. Graves v. Rivers, 3 Ga. 510, 


60 S.E. 274 (1908). 
5 Sugg v. Suge, 152 S.W.2d 446 (Tex. Civ. App. 1941). See, e.g., Exchange 
Nat’l Bank of Polo v. Darrow, 154 Ill. 107, 89 N.E. 974 (1894). 

6 Accord, Benjamin v. Metropolitan St. Ry., 245 Mo. 598, 151 S.W. 91 (1912). 
E.g., Western Truck Lines Ltd. v. Berry, 53 Ariz. 216, 87 P.2d 484 (1939). 

7 Department of Water & Power v. Anderson, 95 F.2d 577 (9th Cir. 1938), cert. 
denied, 305 U.S. 607 (1938); Wilson v. Wiggins, 54 Ariz. 240, 94 P.2d 870 (1939); 
Lambrecht v. Archibald, 119 Colo. 356, 203 P.2d 897 (1949). 
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interfere with the deliberative process by arousing undue sympathy or 
by creating prejudice. When one of the parties has so misconducted him- 
self by weeping,® or by fainting or collapsing,’ a new trial is generally 
not granted. Misconduct on the part of counsel through prejudicial ar- 
gument has been a frequent point raised upon appeal. In such cases, the 
courts seem more inclined to grant a retrial." 

In Fitzpatrick v. St. Louis-S.F. Ry., the court was confronted with 
an innocent spectator who happened to have a disability resembling that 
of the plaintiff's. No affirmative action was taken by the blind man, 
nor was he there to induce the jury to find for the plaintiff." These fac- 
tors were not considered important by the court. The very fact that the 
blind man’s presence was likely to create sympathy for a plaintiff who 
had lost one eye was considered a sufficient ground to grant a new trial, 
for in those circumstances it appeared doubtful to the court whether 
the cause would have been tried on its merits. The plaintiff was thus 
subjected to the hazards of a new trial and with no guarantee that some 
other disabled spectator might again upset his verdict. 

The conduct of the trial generally is within the sound discretion of 
the trial court,'? and appellate courts will not review matters within the 
trial court’s discretion unless there has been a clear abuse."? But when 
conduct by third persons has materially prejudiced the rights of either 
party, appellate courts will grant a new trial even though such matters 
are said to be within the trial court’s sound discretion.'* While the 
determination of the trial court must be given weight, its decision is not 
absolute.’ Although in the present case, the appellate tribunal substi- 
tuted its judgment for that of the trial court in a matter peculiarly with- 
in the trial court’s discretion, it may be argued that the trial court failed 
in its duty to develop the facts at the time the incident occurred. 





8 E.g., Reynolds v. Donoho, 89 Wash. 2d 451, 286 P.2d 552 (1951). 

In Tom Reed Gold Mines Co. v. Berd, 32 Ariz. 479, 260 Pac. 191 (1927), the 
court indicated that weeping alone on the part of the plaintiff would not necessitate 
a retrial. But his additional conduct consisting of constant protestations of nervous- 
ness and reclining on the floor made a new trial imperative. 

9 E.g., Hatton v. Stott, 220 Mich. 262, 189 N.W. 850 (1922); Fonts v. South- 
ern Pac. Co., 30 Cal. App. 633, 159 Pac. 215 (1916). 

10 E.g., Blank v. National Cas. Co., 262 Wis. 150, 54 N.W.2d 185 (1952); Ban- 
doni v. Walston, 79 Cal. App. 178, 179 P.2d 865 (1947). 

11 827 S.W.2d at 807. 

12 Vanderbilt, Judges and Jurors, 86 B.U.L. Rev. 1 (1956). See Garrison v. Ryno, 
828 S.W.2d 557 (Mo. 1959); Cincinnati, H. & D. Ry. v. Tafelski, 83 Ohio St. 477, 
94 "i = 81 Ohio C.C.R. 643 (1910). Cf. Boese v. Love, 800 S.W.2d 
453 (Mo. 1957). 

13 Koeppel v. Koeppel, 208 S.W.2d 929 (Mo. 1948); Kunin, The Duty or Dis- 
cretion of the Trial Court to Declare Mistrial, 10 N.Y.U. Intra. L. Rev. 228 (1955). 
Cf. Priestly v. State, 19 Ariz. 371, 171 Pac. 137 (1918). 

14 See Stevenson v. Pennsylvania Sports & Enterprises, 372 Pa. 157, 93 A.2d 236 
(1952). 

15 See Faught v. Washam, 329 S.W.2d 588 (Mo. 1959). 
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It may very well be that the decision in Fitzpatrick v. St. Louis-S.F. 
Ry. has increased the hazards of litigation. There is a common law tra- 
dition that civil trials are to be conducted in public,’* and there is no 
general rule allowing the court to exclude members of the public when 
their only interests are those of spectators.'? Of course, when their pres- 
ence disturbs the orderly conduct of the trial, or when a fair trial can- 
not be had when spectators are present, they may be excluded." But if 
a spectator has not created a disturbance nor drawn attention to him- 
self, a motion to have him excluded would inadvertantly achieve these 
results. Thus, short of closing our courts entirely, there seems little that 
the parties may do to protect themselves from an occurrence such as 
this with its consequent retrial. 


Howard N. Singer 


ConTracts—UsuryY—PRETENDED SALE OF CONTRACT FOR SALE OF 
REAL Property.—The plaintiff owned an executory contract for sale of 
real property which represented a sum due her of $63,200 at four per 
cent interest, and on which the periodic payments included both inter- 
est and principal. Needing immediate cash, she “sold” this contract to the 
defendant for $12,000 and received (1) that amount of cash, (2) an option 
to buy back the contract by reducing the principal balance by $12,000 
and paying current interest, and (8) assurance through an escrow 
agreement that the contract would revert to her if her obligor reduced 
the principal sum by that amount. The plaintiff exercised her option 
in seven months by paying the $12,000 plus 7/12 of one year’s in- 
terest on $63,200. She then charged the defendant with making a usur- 
ious loan and recovered in judgment all the interest she had paid.' On 
appeal, held, affirmed. The “sale” of a chose in action, absolute on its 
face, may be treated as a loan if the intention of the parties so indicates. 
Britz v. Kinsvater, 87 Ariz. 385, 351 P.2d 986 (1960). 

At an early date it was recognized that excessive interest charges 





16 See 2 BLACKSTONE, COMMENTARIES *373. Cf. Ariz. R. Civ. P. 77(e). 
17 Louisville & N. Ry. Co. v. Foard, 104 Ky. 456, 47 S.W. 342 (1898). 

ss . Kirstowsky v. Superior Court, 143 Cal. App. 2d 745, 300 P.2d 163 
956). 


1 Forfeiture of all interest is the penalty set by Ariz. Rev. Stat. § 44-1202 (1956). 
However, if the loan falls within the scope of the Small Loan Act, Ariz. Rev. Start. 
8§ 6-601 to -640 (1956), the penalty is forfeiture of both principal and interest, 
and the making of such a loan is a misdemeanor. Ariz. Rev. Stat. 8 44-1624 (1956) 
applies still a different penalty to usurious pawnbrokers; they too are guilty of a 
misdemeanor but only forfeit the excessive interest. See Ferguson v. Rubin, 85 Ariz. 
851, 339 P.2d 387 (1959), for judicial interpretation of the latter statute. 
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were detrimental to good morals and to good commercial practice,” 
but no effective restriction on the interest rate was imposed by English 
statute until 1713.5 This statute was later adopted by many American 
states, some of which retain almost the identical wording at the pres- 
ent time.' With statutory restrictions came a rather uniform acceptance 
of the elements of a usurious transaction; (1) there must be a loan or 
forbearance, (2) it must involve money or its equivalent, (8) the loan 
must be absolutely repayable and (4) it must have been made with the 
intent of exacting an unlawfully large return for the use of the money.° 
As unlawful intent is found to arise presumptively from any loan con- 
tract which, if performed according to its terms, will yield a greater 
amount of return than is statutorily set,’ and as that amount may be 
determined by a cursory examination of local loan laws,® these elements 
seldom require consideration by the courts. Far greater difficulty is 
encountered in establishing the existence of a loan. 

The number of forms a usurious loan may take is limited only by 
the ingenuity of the contracting parties,’ thus many types of contracts 
are given close judicial scrutiny.'® These have included pretended sales," 





2 “Usury” was once synonymous with “interest,” which was referred to as early 
as 2270 B. C. in the CopE or HamMMurRABI. See Coox, LAws Or Moses 231 (1903). 
Biblical references may be found in Ex. 22:25; Deut. 23:19; Neh. 5:7; Psalms 15:5; 
Ezek. 22:12; Matt. 25:27. See also 1 Kocourex & WicMorE, Sources OF ANCIENT 
Anp Primitive LAw 108, 182, 401 (1915); 2 id. at 534-35. 

For an excellent judicial summary of the development of usury, see Dunham v. 
Gould, 16 Johns. 367, 8 Am. Dec. 323 (N.Y. 1819). 

3 Usury Act, 1718, i2 Anne 2, c. 16. 

4 Earliest state statutes are discussed in TyteR, Law Or Usury 49-56 (1873), 
and a compilation . all state mor f statutes in effect in 1873 appears id. at 64-78. 

5 Compare, e.g., the a * the English Usury Act, supra note 3, “[T]hat 
no person or persons . . . [shall] take, directly or indirectly for loan of any monies, 
wares, merchandise, or other commodities whatsoever, above the value of five pounds 
for the forbearance of one hundred pounds for a year . . .,” with Ariz. Rev. Strat. 
§ 44-1202 (1956): “No person shall directly or indirectly take or receive in money, 
goods, or things in action, or in any other way, any greater sum or any greater 
value for the loan or forbearance of any money .. . than eight dollars on one hun- 
dred dollars for one year.’ 

6 Britz v. Kinsvater, 87 Ariz. 385, 351 P.2d 986 (1960); Seargeant v. Smith, 
Ariz. 466, 163 P.2d 680 (1945); Blaisdell v. Steinfeld, 15 Ariz. 155, 187 Pac. 585 
(1914); RESTATEMENT, Contracts § 526, comment b (1932). 

7 Community Credit Union Inc. v. Connors, 141 Conn. 301, 105 A.2d 772 (1954); 
Independent Foods Inc. v. Lucas County ‘Savings Bank, 70 N.E.2d 189 (N.Y. 
1946); RESTATEMENT, Contracts § 526, special note at 1021 (1932). 

8 Various types of loans are allowed different interest rates. See Ariz. REv. Stat. 
8§ 44-1201, 44-1624, 6-622 (1956). 

( ¥ = discussion in HuBACHEK, ANNOTATIONS ON SMALL LoAN Laws 145-78 
193 


8). 
10 Tribble v. State, 89 Ga. App. a. 80 S.E.2d 711 (1954); State v. Sargent, 241 
Mo. App. 1085, 256 S.W.2d 265 (1953). 

11 Home Bond Co. v. McChesney, 239 U.S. 568 (1915); Sparks v. Robinson, 66 
Ark. 460, 51 S.W. 460 (1899). 

However, a bona fide sale is not usurious even if the price is very small in relation 
to the worth. See Webster v. Sterling Finance Co., 855 Mo. 198, 195 S.W.2d 509 
(1946); General Motors Acceptance Corp. v. Weinrich, 218 Mo. App. 68, 262 
S.W. 425 (1924). See also Usury—Distinction Between Sale And —_ Mo. L. 
Rev. 144-50 (1943); Sales As Cover For Usury, 46 Cent. L.J. 65 (18' 
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discounts of choses in action,'? loans of credit,'* agreements for leasing," 
and contracts for conditional sales.'* Courts are agreed that they must 
look to the substance rather than the form of these transactions." 

The word “loan” has been judicially defined as involving an absolute 
agreement to return the sum borrowed at a future time.'? Whether a 
transaction is a sale or a loan depends on the understanding between 
the parties regarding the absolute passing of title on the one hand or 
the promise of repayment on the other.’® In a few cases where the 
“purchaser” could force the “seller” to exercise a re-purchase option, the 
agreement was held to be a loan per se.'? However, most challenged 
sales of choses in action are merely colored with the suspicion of usury,” 
and require inquiry into the surrounding circumstances to determine 
the purpose of the parties. 

In examining the principal case, a factual pattern of first impression 
in Arizona,?' the court found a number of factors which indicated a 
loan. The purchaser had no familiarity with what he had “bought,” was 
unable to assert dominion over his purchase without consent of the sell- 
er, and by his own testimony had been looking for the best security he 





12 Gibson v. Alexander, 231 Ala. 77, 163 So. 601 (1935); Castorina v. Herrmann, 
840 Mo. 1026, 104 S.W.2d 297 (1937); Keahey v. Craig, 186 Okla. 162, 96 P.2d 
on t 109), But see Dunn v. Midland Loan Finance Corp., 206 Minn. 550, 289 N.W. 

13 Annot., 104 A.L.R. 245 (1986). 

However, a true sale of credit is not usurious. See Murphy v. Leiber, 76 Ariz. 
19 bay P.2d 249 (1953); Rossberg v. Holesapple, 128 Utah 544, 260 P.2d 563 

14 Banks v. Walters, 95 Ark. 501, 180 S.W. 519 (1910); Gaither v. Clarke, 67 
Md. 18, 8 Atl. 740 (1887). 

15 See e.g., Seebold v. Eustermann, 216 Minn. 566, 18 N.W.2d 739 (1944); 
Annot., 152 A.L.R. 598 (1944). 

16 Thomas v. Hunt Mfg., 42 Cal. 2d 734, 269 P.2d 12 (1954); Virginia Hotel v. 
Dusenberry, 218 S.C. 524, 68 S.E.2d 483 (1951). 

17 General Motors Acceptance Corp. v. Mid-West Chevrolet Co., 66 F.2d 1, 5 
(10th Cir. 1933) (dictum). 
ox — Corp. v. Ira F. Powers Furniture Co., 105 Ore. 339, 209 Pac. 

2). 

19 See, e.g., Saunders v. Resnick, 142 Pa. Super. 457, 16 A.2d 676 (1940). 

20 Annot., 165 A.L.R. 626 (1946). 

21 Other Arizona usury cases have included: Blaisdell v. Steinfeld, supra note 6 
(excess interest charges in the guise of “commissions”); Shute v. Fidelity Savings 
and Loan Ass'n, 21 Ariz. 111, 185 Pac. 646 (1919) (premiums paid for obtaining 
a loan); Walker v. Peoples Finance, 45 Ariz. 226, 42 P.2d 405 (1935) (application 
of small loan statutes); Greer v. Greer, 56 Ariz. 394, 108 P.2d 398 (1940) (com- 
pounding of interest); Fagerberg v. Denny, 57 Ariz. 179, 112 P.2d 578 (1941) and 
Houchard v. Berman, 79 Ariz. 381, 290 P.2d 735 (1955) (collection of interest in 
advance); Daily Mines Co. v. Catalina Consol. Copper Co., 59 Ariz. 149, 124 P.2d 
320 (1942) (giving up rights of unknown value for the promise of a loan); Sear- 
geant v. Smith, supra note 6 (option to buy used automobiles); De Wulf v. Bissell, 
88 Ariz. 68, 316 P.2d 492 (1957) (sale, lease-back, and option to repurchase real 
property ). 

In Ferguson v. Rubin, supra note 1, the transaction involved sale with option to 
repurchase at a higher price, but the article sold was a piece of personal property. 
The alleged sale was held to be a usurious pledge. 
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could get.” The plaintiff not only had the ability to re-acquire the “sold” 
property by making necessary payment, but if she failed to do so the 
property reverted when the obligor reduced the balance according to 
his contract terms. In the latter instance the interest on the full prin- 
cipal balance simply went directly to the defendant without passing 
through the hands of the plaintiff. After a consideration of these cir- 
cumstances the court correctly found the transaction to be a usurious 
loan, thus bearing out the words of Lord Mansfield: “Where the real 
truth is a loan of money, the wit of man cannot find a shift to take 
it out of the statute.”” 
Robert W. Eppstein 


Courts—ConTINGENT FEES—POWER TO REGULATE THE AMOUNT OF 
ContTINGENT FEEs By RULE oF Court.—A New York Appellate Division 
Court promulgated a rule scheduling the amount of attorneys’ contin- 
gent fees in wrongful death and personal injury actions. Any sum ex- 
ceeding that scheduled would not be approved by the court, unless the 
attorney filed an affidavit and demonstrated to the court’s satisfaction 
reasons entitling him to additional compensation. In an action instituted 
by bar associations, the trial court determined that the Appellate Di- 
vision lacked power to make or enforce such a rule. On appeal, held, re- 
versed. The Appellate Dvision has power to regulate the size of contin- 
gent fees in personal injury and wrongful death suits through rule of 
court. Gair v. Peck, 6 N.Y.2d 97, 160 N.E.2d 43 (1959), cert. denied, 361 
U.S. 374 (1960). 

Attorney’s contingent fee contracts have been supervised by statu- 
tory enactment, ad hoc judicial action, and court-promulgated rule. In 
the early nineteenth century payment for services rendered by New 
York attorneys was strictly regulated by statute, and the amounts al- 
lowed were far from adequate.' If lawyers attempted to charge more 
than the statute provided, they were subject to criminal prosecution.” 
The legislature in the Field Code of 1848 recognized the difficulties it 
had imposed upon the legal profession and abolished the system of 





22 “Q. Was it your entire effort to make a legal transaction with as good secur- 
ity as you could get for the loan of your money? A. Yes.” Britz v. Kinsvater, supra 
note 6 at 990. 

23 Floyer v. Edwards, Cowp. 112, 114, 98 Eng. Rep. 995 (1774). 


1 For example, upon arguing a case on appeal one could receive only $3.75, and 
anything resembling a contingent fee was illegal. 2 N.Y. Rev. Star. ch. 83, $ 1 (1813). 
2 2 N.Y. Rev. Srat., ch. 83, § 5 (1818). For a history of statutory fee see, Con- 
“na Lawyer's Tightrope—Use and Abuse of Fees, 41 Corne.u L.Q. 
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statutory fees. Once the restrictions were removed, the contingent fee 
became a respectable device enabling a plaintiff with little money and 
a good cause of action to secure legal counsel. But some members of 
the profession so misused their power to make contingent fee contracts, 
by charging amounts bearing little relation to the services rendered,‘ 
that as early as 1908 many observers of the New York scene felt that 
the contingent fee had been abused by lawyers.5 

Judicial control of contingent fees usually has been asserted in 
cases in which attorneys have sued to recover for legal services ren- 
dered.‘ In such actions, courts frequently have had to determine whether 
or not the contingent fees sought were reasonable,’ because unreasonable 
contingent fee contracts are illegal contracts, and therefore unenforce- 
able.* The courts usually either allowed the total fee agreed upon by 
the attorney and his client prior to performance or completely disallowed 
it as an unconscionable misuse of superior bargaining power by the at- 
torney;’ they have not taken the additional step, in the latter event, 
of establishing what would have been a reasonable fee.'? However, in 
1958 a federal court in New Jersey broke tradition by awarding an at- 
torney, who was suing on a contingent fee contract, only that amount 
which the court felt he had earned. The result was that the court, rely- 
ing on its own knowledge of what constituted a reasonable fee, re-wrote 
the contract for the parties.’ This illustrates the present judicial trend 
toward closer court regulation of contingent fee agreements.’ 

The courts are legally justified in supervising attorney’s compen- 
sation. First, since lawyers are officers of the court,'* and are thereby 
subject to court regulation, they have not only a moral but also a legal 





3 N.Y. Sess. Laws 1848, ch. 379, 8 258 as amended by N.Y. Cone Civ. Proc. 
§ 303 (1849). 
cs a e.g., Morehouse v. Brooklyn Heights R.R., 185 N.Y. 520, 78 N.E. 179 

6). 

In a California case an attorney charged, under a contingent fee contract, $68,000 
and it was later admitted by another person involved in the transaction that the 
eK Me worth less than $500. Blattman v. Gadd, 112 Cal. App. 76, 296 P. 

931). 

5 In 1908 an investigation was launched by the New York State Bar to determine 
what could be done about controlling attorneys who were resorting to unethical 
practices. Contiguglia & Sorapure, supra note 2. 

6 See, e.g., Youngblood v. Higgins, 146 Cal. App. 2d 350, 303 P.2d 637 (1956). 

7 Muller v. Kelly, 125 Fed. 212, 215 (83d Cir. 1903); In re Quinn, 25 N.J. 284, 
135 A.2d 869 (1957). 

® Gruskay v. Simenauskas, 107 Conn. 380, 140 Atl. 724 (1928). 

9 Hollister v. Ulvi, 199 Minn. 269, 271 N.W. 493 (19387). 

10 See, e.g., Gruskay v. Simenauskas, 107 Conn. 380, 140 Atl. 724 (1928). 

11 This was a case where an attorney’s compensation was dependent on the suc- 
cess of certain litigation before the Federal Housing Authority. The United States 
District Court of New Jersey said it could sustain a contingent fee agreement to the 
amount which would give the attorney reasonable compensation. Gray v. Brunetti 
Const. Corp., 161 F. Supp. 151, 154 (D.N.J. 1958). 

12 See, Tonn v. Reuter, 6 Wis. 2d 498, 95 N.W.2d 261 (1959); National Bank 
v. Holland, 190 Pa. Super. 501, 154 A.2d 252 (1959). 

13 State v. Superior Court, 39 Ariz. 242, 5 P.2d 192 (19381). 
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obligation to conduct their activities with the utmost of good faith and a 
sense of responsibility.'* Secondly, judges possess power to do such “judi- 
cial housecleaning” they deem necessary;'> this includes judicial power 
to control the members of the bar.'* In fact, Canon 11 of the Canons of 
Judicial Ethics states it is the duty of the judges to criticize and correct 
unprofessional conduct by lawyers.” Statutory enactment in Arizona 
placed upon the supreme court this duty which embraces a regulation 
of contingent fees.'® In accordance with this the Canons of Professional 
Ethics of the American Bar Association states: 


A contract for a contingent fee, where sanctioned by law, should 
be reasonable under all the circumstances of the case, including the 
risk and uncertainty of the compensation, but should always be sub- 
ject to the supervision of a court, as to its reasonableness." 

Once it is conceded that the courts have the power to regulate 


contingent fees, because of their power to control attorneys, the prob- 
lem arises concerning which method of regulation will be used. It is 
quite difficult to restrict judicial regulation to the consideration of one 
case at a time when the enactment of a schedule, such as the Appellate 
Division used in Gair v. Peck, makes the program practically self-oper- 
ating. 

The New York bar admitted in this case that courts may judge the 
reasonableness of a contingent fee contract, but it expressed two main 
objections to the rule here involved which should be considered. The 
New York Judiciary Law provides that legal fees shall be determined 
by agreement by attorney and client,”° but the lawyers argued this is 
changed under the new rule.”' That is not true, however, unless it is 
assumed attorneys always charge the highest possible fee without regard 
to the work involved. Another argument put forth was that the Ju- 
diciary Law was enacted to prevent just this type of court action.” 
But a survey of events leading to the passage of the Judiciary Law re- 
veals that it was instead intended to remove the harshness of the pre- 
vious system of statute controlled fees.” 

The trend of decisions in past years indicates the courts are losing 





14 See e.g., In re Wilson, 76 Ariz. 49, 258 P.2d 483 (1953). 

15 People ex rel. Karlin v. Culkin, 248 N.Y. 465, 162 N.E. 487 (1928). 

16 Ariz. Rev. Strat. § 32-267(8) (1956). 

17 Drinker, LecAL Etuics 276 (1953). 

18 Ariz. Rev. Stat. § 32-267(8) (1956). The Arizona Supreme Court has on 
numerous occasions disbarred attorneys for violating the Canons of Professional 
Ethics. See, e.g., In re Sweeney, 77 Ariz. 187, 267 P.2d 1074 (1954); In re Shelley, 
56 50). 803, 107 P.2d 508 (1940); In re Lewkowitz, 70 Ariz. 325, 220 P.2d 229 
(1950). 

19 ABA, CANONS OF PROFESSIONAL Eruics, No. 13 (1957). 

20 N.Y. Jupicrany Law § 474 (1957). 

21 Gair v. Peck, 6 N.Y.2d 97, 104, 160 N.E.2d 43, 47 (1959). 

22 Case cited note 21 supra. 

23 Contiguglia & Sorapure, supra note 2. 
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their patience with attorneys who consistently charge unreasonable fees.” 
Apparently the judiciary is giving notice to the American bar that if the 
lawyers can’t control the practices of their own brethren, then the courts 
are going to take action to correct these practices which are greatly hin- 
dering the honest use of the contingent fee. 

Robert L. Johnson 


CrrminaL LAaw—ApMISsSION OF CONFESSIONS—NECESSITY OF INSTRUC- 
TIONS.—In criminal proceedings the trial court admitted in evidence 
the defendant’s written confession after deciding, in a hearing without the 
jury, that the defense counsel’s objections that it was not freely given 
could not be sustained. Defense counsel made no request for instructions 
concerning the confession in evidence and the trial court in its instruc- 
tions to the jury failed to make mention of this matter. On appeal, held, 
reversed. It is the duty of the trial court to instruct the jury that it is 
within their province to determine whether a disputed confession was 
freely made, regardless of a failure by defense counsel to request such 
an instruction. State v. Pulliam, 87 Ariz. 216, 349 P.2d 781 (1960). 

In most jurisdictions the trial court in a criminal case has the duty 
to instruct the jury on its own motion, as to the general principles of 
law to be applied in determining the fundamental and controlling ques- 
tions developed through the evidence.' This, however, does not mean the 
trial court has the duty to conduct the defense.? It is not ordinarily 
deemed an error for a trial court to fail to give, on its own motion, an 
instruction on the rules regulating the admission or exclusion of evi- 
dence or the significance and validity of it.* In most cases, it is felt that 
these questions on evidence are matters of a particular phase of the pro- 
ceedings and require definite, requested instructions from either or both 
counsel. The court is not bound to give any instruction unless sought.‘ 

A confession is a particular type of evidence introduced by the prose- 
cution to show an acknowledgment by defendant of the crime of which 
he is charged.> An involuntary confession, one that was acquired by 





24 Cases cited note 12 supra. 


1 E.g., Samuel v. United States, 169 F.2d 787 (9th Cir. 1948); People v. Baker, 
42 Cal” 2d 550, 268 P.2d 705 (195 4). 

2 State v. Lee, 80 Ariz. 213, 295 P.2d 880 (1956); People v. Maertz, 375 Ill. 478, 
$2. N.E.2d 169 (1941). 

3 E.g., United States v. Bookie, 229 F.2d 180 (7th Cir. 1956); State v. Polan, 
80 Ariz. 129, 293 P.2d 931 (1956); Commonwealth v. Torrealba, 816 Mass. 24, 
54 N.E.2d 939 (1944). 

4 Skiskowski v. United States, 158 F.2d 177 (D.C. Cir. 1946); Gray v. United 
States, 9 F.2d 337 (9th Cir. 1925); State v. Polan, supra note 3; Williams v. State, 
196 Ga. 508, 26 S.E.2d 926 (1943). 

5 UpaL.L, ArizonA Law oF EviveNce 168 (1960); McCormick, EvipeNcE 234 
(1954). 
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threat, promise or force, is usually inadmissible. Such a confession is 
excluded not only because it is inherently untrustworthy but also be- 
cause it violates the constitutional requirement of due process and the 
privilege of protection from self-incrimination.’ 

There are several procedural variations in the state courts relating 
to the admission in evidence of a confession. Some jurisdictions say 
that it is a matter solely for the court.? The view which prevails in most 
jurisdictions, including Arizona and the federal courts, is that the judge 
alone has wide discretion in determining whether the confession was 
vountarily made. If he concludes that it is involuntary, he excludes it; 
if he finds it was voluntary, he submits it to the jury under proper in- 
structions." The question remains, however, as to whether the trial court 
has a duty to instruct the jury on how to consider a confession admitted 
in evidence when defense counsel fails to make such a request. 

Many jurisdictions do not consider it the duty of the trial judge 
to instruct on matters of voluntariness."' Michigan held this view through 
construction of a statute that does not allow setting aside a verdict on 
grounds of failure to instruct when no instruction was requested.'? In 
other jurisdictions the courts have held flatly that “where evidence on 
the question of whether a confession was voluntarily made was not posi- 
tive and certain, failure to instruct the jury that they might reconsider 
evidence on the point was not a reversible error, in absence of a 
request for such an instruction.”’* Several other jurisdictions have stated 


6 People v. Perry, 195 Cal. 623, 234 Pac. 890 (1925). 

7 For a good discussion of these points, see UDALL, op. cit. supra note 5, at 168, 
170. See also Brown v. Mississippi, 297 U.S. 278 (1936), which holds that admission 
of a forced confession is a violation of the due process clause of the federal con- 
stitution. U.S. Const. amend. XIV, § 1. See Galas v. State, 82 Ariz. 195, 256 Pac. 
1053 (1927), which relies upon the self-incrimination clause of the U.S. Consr., 
amend. V, and the self-incrimination clause of the Ariz. Const. art. II § 10. But see 
Wood v. United States, 128 F.2d 265 (D.C. Cir. 1942), which holds that the basis 
for exclusion is on grounds of untrustworthiness separate and distinct from the privi- 
lege against self-incrimination. 

8 For a good review of these practices, see Meltzer, Involuntary Confessions: The 
Allocation of Responsibility between Judge and Jury, 21 U. Cut. L. Rev. 317 (1954). 
See also Annot., 85 A.L.R. 870 (1933), 170 A.L.R. 567 (1947). 

9 People v. Hurry, 385 Ill. 486, 52 N.E.2d 173 (1944); Humphries v. State, 181 
Miss. 325, 179 So. 561 (1938). 

10 For a good discussion of the procedure in Arizona, see UDALL, op. cit. supra 
note 5, at 176, 179 (1960). For a good discussion of the federal view, as well as 
positions adopted in other states, see 3 WicMorE, EvipENCE 8 861 (8rd ed. 1940). 

There is a division of opinion in those jurisdictions which follow the majority prac- 
tice of allowing the jury to consider the voluntariness of a confession as to what 
instructions are en ap In some jurisdictions, the jury is instructed to disregard the 
confession completely if they find it involuntary. State v. Hood, 69 Ariz. 294, 213 
P.2d 868 (1950); People v. Perry, supra note 6. Other jurisdictions allow the jury 
to weigh the confession ye with the other evidence as they deem best in light 
of whether or not it was freely given. Wood v. State, 72 Okla. Crim. 364, 116 P.2d 





728 (1941); see also 3 WicMorE, EvineNceE § 861 (8rd ed. 1940). 
1 State v. Aitkens, 352 Mo. 746, 179 S.W.2d 84 (1944). 
an People v. Thomas, 333 Mich. 496, 53 N.W.2d 349 (1952); State v. Aitkens, 


id. 
13 People v. Fowler, 178 Cal. 657, 174 Pac. 892, 894 (1918); cf. Burton v. State, 
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that such an error will not be sufficient for reversal of a verdict “where 
evidence, without testimony relating to the confession, was sufficient 
to sustain the conviction.” 

Arizona, in this instance, held that it is a fundamental error for the 
trial court to fail to instruct the jury on how to consider a confession, 
the voluntariness of which is disputed, even though not requested. The 
Arizona Supreme Court in part relied upon Rule 274 of the Arizona 
Rules of Criminal Procedure which it cited as authority for the propo- 
sition that the trial judge must instruct the jury “upon matters vita! to a 
proper consideration of the evidence.”’* The opinion went on to say it 
was entirely conceivable that the jury could have concluded from the 
absence of such an instruction that there was no merit to defendant’s 
claim that the confession was not freely given." 

The Arizona Supreme Court, in the instant case, made no mention 
of a possible lack of independent evidence to justify the jury’s verdict; 
the holding thus appears to impose an absolute duty upon the trial judge 
to instruct the jury on how to consider a confession when the issue 
of involuntariness is raised during the trial. Arizona thus seems to have 
adopted a minority position. A better rule might be that although failure 
to instruct the jury in this matter is error, it would not be deemed re- 
versible error if the appellate court finds that the jury’s verdict was 
justified on substantial independent evidence and the trial court’s instruc- 
tions were otherwise complete. Thus such an error would be prejudicial 
only in those cases where the confession plays a dominant role in the 
prosecution’s case and where it is likely, in view of the record, that a 
different verdict could have been returned if the instruction was given."” 
Such a rule would prevent multiplicity of trials on technicalities while 
preserving fundamental rights essential to the very concept of justice. 

Ralph W. Bushnell 
rt 7 548, 163 S.W.2d 160 (1942); Reagan v. People, 49 Colo. 316, 112 Pac. 785 
1911). 

14 Brunke v. State, 160 Fla. 43, 33 So. 2d 226, 227 (1948); cf. Lindsay v. State, 
138 Ga. 818, 76 S.E. 869 (1912). 

By statute in California the court is required to instruct that oral confessions are 
to be received with caution. California decisions, while holding failure to so instruct 
to be error, do not invariably find such error reversible. People v. Riley, 35 Cal. 
2d 279, 217 P.2d 625 (1950); People v. Koenig, 29 Cal. 2d 87, 173 P.2d 1 (1946). 
In Florida the rule of decisions is like that in California. Compare Harrison v. State, 
= ‘ib 5 So. 2d 703 (1942), with Boston v. State, 153 Fla. 698, 15 So. 2d 

7 (1943). 

15 State v. Pulliam, 87 Ariz. 216, 349 P.2d 781, 785 (1960) (dictum). 

The rule does not necessarily so provide. It states: “Either party may request the 
giving of particular instructions. Such request may be oral unless the court directs 
it to be in writing.” Ariz. R. Crim. P. 274. Rule 276A seems more closely related 
to the matter. It provides: “The court shall instruct the jury regarding the law ap- 
plicable to the action.” Ariz. R. Crm. P. 276A. 

16 State v. Pulliam, Ibid. 

17 For an application of such a procedure, see Ruker v. State, 2 Ga. App. 140, 58 


S.E. 295 (1907); cf. Jackson v. United States, 198 F.2d 497 (D.C. Cir. 1951), cert. 
denied, 344 U.S. 858 (1952). 
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EviweNCE — Deap Man’s Statute — NEED For CoRROBORATIVE 
Trestrmmony.—In an action to recover money held by the defendant 
which the administrator claimed belonged to the decedent at time of 
his death, third party evidence was introduced substantiating the de- 
fendant’s assertion of gift, thus laying foundation for the defendant’s 
testimony concerning the transaction with the decedent. The plaintiff 
unsuccessfully contended that allowance of the defendant’s testimony 
contravened the “Dead Man’s Statute.”' On appeal, held, affirmed. 
Whether one coming under provisions of the “Dead Man’s Statute” should 
be allowed to testify to transactions or statements of the decedent 
is within the sound discretion of the trial court, and it is only where 
it clearly appears that such discretion has been abused that the appellate 
court will interfere. Goff v. Guyton, 86 Ariz. 349, 346 P.2d 286 (1959). 

In cases where judgment may be given for or against the deced- 
ent’s representatives, the “Dead Man’s Statute” disqualifies certain par- 
ties from testifying to transactions with the deceased.” Its objective is 
to place the parties on a parity and to prevent one of them, to the det- 
riment of the other, from taking unfair advantage of the fact that the 
lips of the deceased have been sealed by death.* The statute creates an 
exception to the general statutory rule that a person shall not be in- 
competent to testify because he is a party to the action.‘ It does not 
preclude all testimony of transactions with deceased persons, but ren- 
ders incompetent as witnesses persons who might gain from inaccurate 





1 Ariz. Rev. Stat. § 12-2251 (1956). 

In an action by or against executors, administrators or guardians in which 
judgment may be given for or against them as such, neither party shall be al- 
lowed to testify against the other as to any transaction with or statement by the 
testator, intestate or ward unless called to testify thereto by the opposite party, 
or required to testify thereto by the court. The provisions of this section shall 
extend to and include all actions by or against the heirs, devisees, legatees or 
legal representatives of a decedent arising out of any transaction with the de- 
cedent. 

2 “Most states have a dead man’s statute. . . .” Cox v. Williamson, 124 Mont. 
512, 227 P.2d 614, 619 (1951); UpaLi, Artzona Law or Evmence § 103 (1960); 
Wicmore, Eviwence § 578 (3rd ed. 1940). 

3 “The object of this statute is to prevent the living from testifying against the 
dead. Death having silenced the one, the law silences the other, the theory being 
that both or neither must be competent to testify.” Kurn v. Weaver, 25 Tenn. 
App. 556, 161 S.W.2d 1005, 1020 (1940). 

See also Lindner v. First National Bank & Trust Co., 9 N.J. Super. 569, 76 A.2d 
a { “ee ; Ray, The Dead Man’s Statute—A Relic of the Past, 10 Sw. L.J. 890 

1956). 

4 “The statute is an exception to the general rule of competency, having been 
originally a proviso in an act having for its object the removal and not the creation 
of disqualification.” Proulx v. Parrow, 115 Vt. 232, 56 A.2d 623, 626 (1948). 

In reference to Rev. Stat. § 2536 (1901), now substantially contained in Ariz. 
Rev. Srar. § 12-2251 (1956), the Arizona court in Johnson v. Moilanen, 23 Ariz. 86, 
90, 201 Pac. 634, 636 (1921), said: “The general rule is that all parties are com- 
petent witnesses in their own behalf, but this statute makes an exception to the rule 
where one of the parties is an administrator, executor or guardian. . . .” 
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distortions of transactions with the decedent, where interests in issue 
affect certain representatives of the decedent.° 


Courts have permitted surviving interested parties to testify as to 
transactions with and statements by the decedent after a prima facie 
case has been made by other evidence of ail the surrounding facts and 
circumstances.® The trial court, however, should not admit the testimony 
of a party until sufficent other testimony has been admitted to warrant 
the court, in the exercise of its discretion, to render a ruling in favor 
of the questionable testimony.’ Courts have indicated that the required 
foundation testimony must itself be corroborative of the offered testimony 
of the witness.® 


Arizona’s statute’ provides that an interested party will not be per- 
mitted to testify to transactions with the deceased unless called to testify 
thereto by the opposite party,’ or required to testify thereto by the 
court. The trial court has the power to admit testimony otherwise barred 
by the “Dead Man’s Statute.” In effect, the court may require a party 
to testify concerning transactions with the decedent by overruling ob- 
jections to such testimony."' This power, however, is not without reason- 
able limitations. Although the action of a trial court in requiring or 
permitting a witness to testify is discretionary, it should be exercised 
with caution.’ Because the possibility of fraud or perjury is so great, 
the court must act with extreme precaution and cannot be too care- 
ful in exercising the discretion given it.’* The trial court abuses its dis- 
cretion whenever it fails to exercise it in a manner warranted by law and 
in accordance with established precedent.’* Nevertheless, the trial judge 
occupies a better position to make that decision,"® and abuse must clear- 
ly appear before the appellate court will interfere." 


Other states have held that the testimony of the claimant alone, 
without corroboration, is insufficient evidence within the meaning of 





5 Carrillo v. Taylor, 81 Ariz. 14, 299 P.2d 188 (1956). 

6 E.g., Phelps v. Union Central Life Ins. Co., 105 Mont. 195, 71 P.2d 887 (1937); 
Pincus v. Pincus’ Estate, 95 Mont. 875, 26 P.2d 986 (1933). 

7 Wunderlich v. Hold, 86 Mont. 260, 283 Pac. 423 (1930). 

8 Pincus v. Pincus’ Estate, 95 Mont. 375, 26 P.2d 986 (1933). 

9 Ariz. Rev. Stat. $ 12-2251 (1956). 

10 This result has been reached by the Mississippi court without an express statutory 
exception. Manning v. Hammond, 234 Miss. 299, 106 So. 2d 51 (1958). 

1 Remele v. Hamilton, 78 Ariz. 45, 275 P.2d 403 (1954); Davey v. Janson, 62 
Ariz. 89, 153 P.2d 158 (1944). 

12 Stewart v. Schnepf, 62 Ariz. 440, 158 P.2d 529 (1945). 

13 Southwest Metals Co. v. Snedaker, 59 Ariz. 374, 129 P.2d 314 (1942). 

14 Rothman v. Rumbeck, 54 Ariz. 443, 96 P.2d 755 (1939); Sharpensteen v. San- 
guinetti, 33 Ariz. 110, 262 Pac. 609 (1928). 

15 Stewart v. Schnepf, 62 Ariz. 440, 158 P.2d 529 (1945). 

16 Davey v. Janson, 62 Ariz. 39, 153 P.2d 158 (1944). 
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the statute.” The interpretation given to the Montana Statute,'® which 
is similar to the Arizona Statute, is that the trial court should not 
admit the testimony of a party until sufficient other testimony has been 
admitted which will corroborate the testimony of the witness. 

In Goldman v. Sotelo,’ the Arizona Supreme Court sustained the 
exercise of discretion by the trial court upon the ground that the same 
facts were testified to by other witnesses. Consistent therewith, in John- 
son v. Moilanen,” it cited without disapproval the ruling of the trial 
court that other witnesses should testify first in order that it might then 
be determined whether it could exercise its discretion, relieving the plain- 
tiff from the bar of the statute. The court in this case stated: 

. . . the possibilites of fraud and perjury are so great, if the bars 
are thrown down, that it is incumbent on the trial court to act with 


the greatest precaution in order that estates of deceased persons 
may be protected against unjust claims.”' 


Yet, most Arizona cases have held that the admission of testimony re- 
garding transactions with the decedent is within the discretion of the 
trial court.” No case has been found in Arizona in which a trial court 
has been reversed for abusing its discretion. However, in the instant 
case, the defendants, during the presentation of their defense, were per- 
mitted by the trial court, over the objection of the plaintiff to testify 
as to transactions with and statements by the decedent. Overruling the 
objection to such testimony was equivalent to requiring the party to 
testify.” 

It is readily apparent that Arizona favors the trial court’s full 
discretion in admitting or excluding a claimant’s testimony under the 
“Dead Man’s Statute.” Undoubtedly, the trial judge is in a better posi- 
tion to rule whether the offered testimony should be allowed, but 
absent the logical foundation of corroboration, an unwarranted tower 
of fraud, deception, and injustice might cast its shadow upon the grave 
of truth. 


C. Wess CROCKETT 
RatpH HuNSAKER 





7 For a collection of cases so holding, see Annot., 21 A.L.R.2d 1013, 1041 
(1950) (Ill, N.M., Ore., Va.). 

18 Mont. Rev. Cope ANN. tit. 93, § 701-3 (1947); Wunderlich v. Hold, 86 Mont. 
260, 283 Pac. 423 (1930). 

197 Ariz. 23, 60 Pac. 696 (1900). 

20 23 Ariz. 86, 201 Pac. 634 (1921). 

21 Id. at 92, 201 Pac. at 636. 

22 Stewart v. Schnepf, 62 Ariz. 440, 158 P.2d 529 (1945); Johnson v. Moilanen, 
supra note 20; Gleeson v. Costello, 15 Ariz. 280, 138 Pac. 544 (1914). 

23 Remele v. Hamilton, 78 Ariz. 45, 275 P.2d 403 (1954); Davey v. Janson, 62 
Ariz. 39, 153 P.2d 158 (1944). 
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Lasor Law—BreEACH OF ConTRACT—UNION LIABLE FOR FAILURE 
TO PRovIDE QUALIFIED COMPETENT WorKMEN.—The plaintiff brought an 
action against a labor union and an employee furnished by the union 
based on breach of contract to supply the plaintiff with qualified and 
competent workmen. Although represented to have the requisite skill 
and competence for the work contemplated, the defendant employee 
was unskilled and the work was improperly done. On default the court 
granted judgment against the employee, but not against the union. On 
appeal, held, reversed as to the union. A union can be held liable for 
breach of contract to supply qualified and competent workmen when the 
employee is incompetent and the work is improperly done. Csordas v. 
United States Tile & Composition Roofers, 2 Cal. Rptr. 133 (Ct. App. 
1960). 


The fact that a labor union is a voluntary unincorporated associa- 
tion does not excuse it from liability for its acts.’ As in the case of unin- 
corporated associations generally,” in the absence of statute, an unin- 
corporated labor union is not a legal entity apart from its members 
and therefore cannot sue or be sued as such. However, this situation 
has been altered in most states by explicit legislation permitting labor 
organizations to sue or be sued as an entity in their proper or common 
names.‘ This rule has also been adopted by the federal courts wih ref- 
erence to substantive rights existing under the Constitution or Laws of 
the United States.° 


Labor unions may negotiate and enter into written agreements with 





1 Maywood Farms Co. v. Milk Wagon Drivers Union of Chicago Local 753, 316 
Ill. App. 47, 43 N.E.2d 700 (1942). 

RESTATEMENT (SECOND), AGENCY §§$ 20, comment e, 21A (1958). 

2 Busby v. Elec. Util. Employees Union, 147 F.2d 865 (D.C. Cir. 1945). 

3 Ibid; Williams v. United Mine Workers, 294 Ky. 520, 172 S.W.2d 202 (1943). 

4 United Mine Workers v. Coronado Coal Co., 259 U.S. 344 (1920); Busby v. 
Elec. Util. Employees Union, supra note 2; Williams v. United Mine Workers, 
ar — State Div. 17 v. Mountain States Tel. Co., 15 CCH Lab. Cas. 64, 
724 (1948). 

Ariz. Rev. Stat. § 23-1306 (1956). “. . . any labor organization, subdivision or 
local thereof . . . may sue or be sued in its common name. 

F urthermore, under the LaBon MANAGEMENT RELaTIoNs AcT (TAFT-HARTLEY 
Acr) § 301(a), (b), 61 Stat. 186 (1947), 29 U.S.C. § esta), (b) (1950), 
if a union’s activities have even a slight effect upon interstate commerce, it is amen- 
able to suit in the federal courts for breach of a collective bargaining agreement. 
Shirley-Herman Co. v. Int’] Hodcarriers, Bldg. & Common Laborers Union of Amer- 
ica, Local 210, 182 F.2d 806 (2d Cir. 1950); Int’] Bd. of Elec. Workers, Local 501 
v. N.L.B.B., 181 F.2d 34 (2d Cir. 1950). 

5 Fep. R. Civ. P. 17(b). 

Under Rule 17(b) of the Fep. R. Civ. P., in an action where a substantive federal 
right as distinguished from a right arising under local state law is involved, the 
capacity of an unincorporated association to sue or be sued will be governed by 
federal law, but where no federal right is involved the capacity of such an associa- 
"to to sue or ‘ sued is governed = local law. Oskoian v. Canuel, 264 F.2d 591 

Ist Cir. 1959). 
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employers.’ Such contracts give rise to valid, contractural obligations’ 
which are enforceable at law or in equity. An agreement under which 
a union obligates itself to furnish workmen at the request of the employer 
is not a contract making it compulsory for the workman furnished to go 
to work or for the employer to hire the worker.’ If a union fails or refuses 
to supply labor as required by the contract, an actionable breach results, 
and the employer may recover damages.’ But the failure to furnish 
workers does not violate the contract where no workers are available." 


Columbia Casualty Co. v. Mertin'? appears to be the first decision 
imposing a “standard” upon a union undertaking to furnish personnel 
pursuant to an agreement." In that case, the employer-union agreement 
required the union to supply “competent” workers, and the court held 
that the failure of the union to use reasonable diligence and care in 
furnishing such workers was actionable. Thus, the decision obligated 
the union to act in good faith and to exercise care in performing the 
agreement. A prior New York case had held a labor union officer not 
liable on the theory of implied warranty when an employee, furnished by 
the union, proved dishonest since no warranty of fitness or honesty of 
employees could be implied from the agreement.’ 

Although a union could argue that its agreement with the employer 
to supply workmen was not intended to impose duties upon the union 
with respect to employee qualifications, it is well settled that one who 
undertakes a voluntary performance is bound to exercise a certain de- 
gree of skill and care even where there is no contractural duty.'* How- 





6 Corpez v. Hotel & Restaurant Employees Int’] Alliance & Bartenders Int’] League 
of Am. Local 631, 61 Ariz. 483, 151 P.2d 705 (1944). 

7 Christiansen v. Local 680 of Milk Drivers & Dairy Employees of N.J., 126 N.J. 
Eq. 508, 19 A.2d 168 (1940). 

Gates v. Arizona Brewing Co., 54 Ariz. 266, 95 P.2d 49 (1939); Montalda v. 
Hires Bottling Co., 59 Cal. App 2d 642, 189 P.2d 666 (1943); Accord, Henderson 
v. Ugalde, 61 Ariz. 221, 147 Pod 490 (194 4). 

Cat. Las. Cove § 1126. “Any collective bargaining agreement anual an em- 
ployer and a labor organization shall be enforceable at law or in equity. . . .” See 
also ROTHENBERG, LABOR RELATIONS 645 (1949). 

9 Meyers Bros. v. United Bd. of Carpenters, 15 CCH Lab. Cas. 64, 568 (1948). 

10 Plumbers & Steamfitters Union, Local 598 v. Dillion, 255 F.2d 820 (9th Cir. 
1958). The union failed to supply workmen and refused to supply such labor as 
required by the agreement. The court held employer could recover damages for 
breach of contract to supply labor. 

Breach of contract implies some action or failure to act contrary to the provisions 
of the contract. Bates Chevrolet Corp. v. State, 192 Misc. 151, 76 N.Y.S.2d 718 
(1948). See also RESTATEMENT, CONTRACTS 88 312, 814, 327 (1982). 

1 Am.-Hawaiian S.S. Co. v. Sailors Union, 87 F. Supp. $28 (N.D. Cal. 1941). 

, 93 N.Y.S.2d 500 (Sup. Ct. 1949). 

13 Union Liability For Misconduct of Employees Furnished Under Closed Shop 
Contract, 1 Syracuse L. Rev. 533 (1950). 

14 Aldman v. Consol. Garage Corp., 194 Misc. 798, 87 N.Y.S.2d 773 (1949). 

15 Gill v. Middleton, 105 Mass. 477 (1870); Coggs v. Bernard, 2 Ld. Rymd. 909, 
92 Eng. Rep. 107, 108 (1702) per Powell, J., and therefore, when I have 
reposed a trust in you upon your undertaking, if I suffer, when I have relied upon 
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ever, in the instant case, the agreement between the employer and the 
union specified that the union was to furnish qualified, competent work- 
men. The union’s breach of this contractual obligation,”* in failing to 


supply such workmen, resulted in damage to the employer and the union 
should be held liable.” 


The employer and the union had a collective bargaining agreement 
in Gates v. Arizona Brewing Co.,"* which provided that members of the 
union in good standing would be employed by the employer. The court 
stated: 

. .. the only reasonable implication . . . is that the union promises 
that its members who work for the [employer], shall be com- 
petent... .”” 
The court also implied that such promise by the union to the employer 
was sufficient to support a contract. Arizona courts could, by extend- 
ing this reasoning, hold in accord with the principal case even without 
a fortifying agreement of a specified nature. 


A cogent argument on behalf of the unions might be that the sole 
purpose of such agreements is to aid in achieving union security and 
casts no obligation upon the union whatever with respect to its mem- 
bers.” But when the union undertakes by agreement to furnish an em- 
ployer with qualified, competent workers, the employer is entitled to rely 
on each worker’s fitness for the task assigned as nearly and reasonably 
as the union can ascertain the fact, and if the union fails in this respon- 
sibility, it should bear the consequences.”’ Indeed, obligations to exer- 
cise good faith and diligence in performance of contracts to supply 
qualified, competent workers should be imposed, and if unions fail to 
do so they should be held liable for the resulting damages. 


C. Webb Crockett 





you, I shail have my action.”; Accord, Siegel v. Spear, 234 N.Y. 479, 188 N.E. 
414 (1923). 

Prosser, Torts § 38(c) (2d ed. 1955). “. . . if [one] enters upon an affirmative 
course of conduct affecting the interest of another, he is regarded as assuming a 
duty to act, and will thereafter be liable for negligent acts or omissions.” 

16 For a history of the contractural relationship of employer and union, see Len- 
hoff, The Present Status of Collective Contracts in the American Legal System, 39 
Micu. L. Rev. 1109 (1941). 

17 “A breach of a contract is the commission of an act, or the omission of some 
act, specified or implied in the contract.” Dulworth v. Hyman, 246 S.W.2d 993, 995 
(Ky. 1952). See also Columbia Cas. Co. v. Mertin, supra note 12. 

18 Gates v. Arizona Brewing Co., supra note 8. 

19 Id. at 278, 95 P.2d at 52. 

20 Columbia Cas. Co. v. Mertin, supra note 12. The court rejected the union’s 
contention that the sole purpose of the agreement was to provide for wages and 
working conditions and that it was not intended to impose duties upon the union 
with = to employee qualifications. 
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PREROGATIVE Writs—CERTIORARI—PROPER WHEN APPEAL RULED IN- 
ADEQUATE BECAUSE OF FINANCIAL Distress.—At dismissal proceedings 
the school district board of trustees denied a discharged teacher the right 
to cross-examine the complaining witness. The teacher ignored the statu- 
tory right of appeal' and sought certiorari from the supreme court. On 
certiorari, held, writ granted. Certiorari will lie where the court assumes 
that financial distress will render the right of appeal inadequate. Forman 
v. Creighton School District No. 14, 87 Ariz. 329, 351 P.2d 165 (1960). 

Certiorari is a writ issuing out of a court with equitable powers to 
call up the record of an inferior court or a body acting in a quasi-judicial 
capacity to assure the party more sure and speedy justice, or to correct 
errors and irregularities.? It is generally agreed that the writ is used for 
review of judicial or quasi-judicial actions*® and will lie in two types of 
cases: (1) Whenever the inferior court or tribunal has exceeded its jur- 
isdiction; and (2) whenever the inferior court or tribunal has proceeded 
illegally and no appeal or other mode provided for reviewing is allowed.* 
Upon review, the only questions usually considered are those going to 
the legality of the action on the basis of the record below,’ and not 
questions of fact to be determined by evidence outside the record.‘ 

A writ of certiorari is limited in that it will seldom issue until the 
proceeding has terminated.’ Also, the issuance is not regarded as one of 
right, but rather it is discretionary with the court in order to promote 
the ends of justice as effectively as possible,® taking into account all the 





1 Ariz. REv. Stat. § 15-255 (1956). 

A. The decision of the board shall be final unless the teacher aggrieved 
files, within ten days after the date of the decision, an appeal with the su- 
perior court of the county within which he was employed. 

B. On appeal, the court shall hear and determine the matter de novo, no 
less than twenty or more than forty days after the date the appeal was filed. 
Pending determination of the appeal, the decision of the board shall remain in 
full force and effect, and may not be superseded. 

2 CycLorepic Law Dictionary 161 (8d ed. 1940); see also WrEBsTER’s NEw IN- 
TERNATIONAL DicTIONARY 441 (2d ed. 1957). 

3 Swank v. Myers, 386 Pa. 331, 126 A.2d 267 (1956). 

The writ will not lie to review or annul any judgment or proceeding which is non- 
judicial, such as: legislative, executive or ministerial. Wulzen v. San Francisco, 101 
floss)” 85 Pac. 853 (1894); cf. 3 K. Davis, ADMINISTRATIVE LAW TREATISE 393 

1958). 

4 Wuizen v. San Francisco, supra note 3. 

5 JAFFE, ADMINISTRATIVE Law 497 (1953). 

( 6 — v. State Board of Medical Examiners, 57 Colo. 74, 141 Pac. 182 
1913). 

Arizona courts have said that certiorari is limited to whether the inferior tribunal 
has acted within or in excess of its jurisdiction, and evidence may be considered 
only so far as it may tend to show jurisdiction thereof. Civil Service Comm’n v. 
Foley, 75 Ariz. 364, 257 P.2d 384 (1953); accord, Metropolitan Lines, Inc. v. 
Brooks, 70 Ariz. 344, 220 P.2d 480 (1950). 

7 State ex rel. Johnston v. District Court, 98 Mont. 489, 19 P.2d 220 (1933). 

8 Howe v. Superior Court, 96 Cal. App. 769, 274 Pac. 992 (1929). 

Courts have always exercised a more liberal discretion in awarding or refusing 
writs of certiorari than in any other matter. Daniel B. Frazier Co. v. Ceadars, 111 
N.J.L. 163, 168 Atl. 128, 129 (1933) (dictum). 
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circumstances and exigencies of the particular case.” Another important 
limitation is that generally a writ will not issue if another remedy, such 
as appeal or writ of error, exists;'® but various cases seem to show that 
this one-time hard rule is gradually crumbling." Refusal always to recog- 
nize the old rule is due to the fact that the court may feel that appeal 
may not prove adequate either in promptness or completeness so that 
a partial or total failure of justice may result.’ 


The Supreme Court of Arizona in the principal case reasoned that 
the statutory right of appeal’? was not an adequate remedy because of 
petitioner’s probable financial situation, which would create great diffi- 
culty in bridging a period of enforced idleness. Since an injustice would 
inure to petitioner, the court determined it could use its discretion and 
issue the writ requested. Supporting authority from other jurisdictions 
has reasoned that the court may use discretion and exercise its super- 
visory powers by certiorari to prevent a denial of justice,’4 such as where 
the case presents exceptional circumstances and probable and irreparable 
harm would result from delay in deciding the questions presented, not- 
withstanding the fact that the remedy of appeal is available;'* even 
though the legislature intended statutory appeal to be an exclusive rem- 
edy for review.'* However, as to the adequacy of appeal, it seems that 
better reasoning is found in Washington cases holding that delays and 
annoyances incident to an appeal,’” as well as questions of expense, do 
not affect the adequacy thereof, as respects review by certiorari; but such 
inadequacy is shown only where it is apparent that the appellate court 
will not be able to protect the rights of litigants or afford them adequate 
redress."® 





9? Cushing v. Gay, 23 Me. 9 (1848). 
JAFFE, op cit. supra note 5, at 494. 
13K. Davis, op. cit supra note 3, at 399. 

The theory that certiorari is not available when another adequate remedy 
exists is honored about as much in the breach as in the observance. Even an 
<a summary of significant cases leaves an aura of confusion. Id. 
at 39 
The writ was denied when appeal was available in North Carolina. City of San- 

ford v. Southern Oil Co., 244 N.C. 388, 98 S.E.2d 560 (1956); contra, Conners v. 
Knoxville, 136 Tenn. 428, 189 S.W. 870 (1916). 

12 State ex rel. Hamilton v. Guinotte, 156 Mo. 513, 57 S.W. 281 (1900). 

13 Ariz. Rev. Strat. § 15-255 (1956). 

14 State ex rel. Stimatz v. District Court, 105 Mont. 510, 74 P.2d 8 (1937); 
cf. State ex rel. Shartel v. Westhues, 320 Mo. 1093, A. yg W.2d 612 (1928). See also 
Wheeler v. Wheeler, 184 La. 689, 167 So. 191 (193 

15 Conte v. Roberts, 58 R.I. 353, 192 Atl. 814 Gest), cf. Kauffman v. King, 89 
So. 2d 24 (Fla. 1956). 

16 Perkins y. Peacock, 263 Wis. 644, 58 N.W.2d 536 (1953). An exam le is if the 
injured party’s right of appeal was lost for some fault not of his own. Ibi 
ae” ex rel. Burkhard v. Superior Court, 11 Wash. 2d 600, 120 P.2d 477 

18 State ex rel. Public Utility Dist. No. 1 v. Schwab, 40 Wash. 2d 814, 246 P.2d 
1081 (1952). 
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Even though authority is found in other courts, the Supreme Court 
of Arizona has apparently departed from its own precedent in putting 
a very liberal interpretation on the Arizona statute"’ to reach its decision 
in this case. Early Arizona decisions determined that certiorari would 
not be permitted to take the place of an appeal” and in a leading case 
the court stated: 

The language of the statute seems to settle it that, where there 
is an appeal, certiorari cannot be invoked to secure a review of the 
action... * 

California hes extended this reasoning in saying that certiorari will not 
lie to review an appealable order or judgment, notwithstanding the 
fact that appeal does not afford a plain, speedy and adequate remedy.” 

In recent Arizona cases certiorari was granted only when an in- 
ferior tribunal’s jurisdiction had been exceeded and there was no appeal 
or other plain, speedy and adequate remedy.” These decisions seem to 
imply that the statutory right of appeal is an adequate and speedy 
remedy. It appears that this same interpretation should be given to the 
Arizona statute“ wherein it provides for certiorari if there is “. . . no 
appeal, nor, in the judgment of the court, a plain, speedy and adequate 
remedy.” According to definitions of “or”® and “nor” they are co-or- 
dinating particles that mark alternatives. Therefore, should a wronged 
party have either a remedy of statutory appeal, or some other plain, 
speedy and adequate remedy, it would suffice and certiorari should not 
issue. The Teacher Tenure Act” gave the dismissed teacher an express 
remedy of appeal with provisions for a hearing within twenty to forty 
days; thus there would not be a great period of waiting. Also, there is 
no showing that petitioner was financially distressed, just an assumption 





19 Antz. Rev. Strat. § 12-2001 (1956). 

The writ of certiorari may be granted by the Superior and Supreme 
Courts or by a judge thereof, in all cases when an inferior tribunal, board or 
officer, exercising judicial functions, has exceeded its jurisdiction and there is 
no appeal, nor, in the judgment of the court, a plain, speedy and adequate 
remedy 
20 Territory v. Doan, 7 Ariz. 89, 60 Pac. 893 (1900). 

The writ of certiorari will not issue except when excess of jurisdiction has occurred 
and appeal will not lie. Royce v. Smith, 1 Ariz. 511, 25 Pac. 799 (1878); Reilly 
v. Tyng, 1 Ariz. 510, 25 Pac. 798 (1878). 

21 Miller v. Superior Court, 21 Ariz. 61, 185 Pac. 357 (1919). This case was 
based on Rev. Srar. or 1913 § 1495 (Ariz.). This code section has been incorporated 
into the present-day Ariz. Rev. Stat. 8 12-2001 (1956). 

22 State Bd. of Equalization v. Superior Court, 9 Cal. 2d 252, 70 P.2d 482 (1937). 

Since the statute et other conditions is explicit, it must control. Monterey 
Club v. Superior Court, 44 Cal. App. 2d 351, 112 P.2d 321 (1941 


23 Hunt v. Norton, . Ariz. 1, 198 P.2d 124 (1948); see Metropolitan Lines, 
Inc. v. Brooks, supra note 6. 

24 Ariz. REV. STAT. § Te. 2001 (1956). 

25 WessTER’s NEw INTERNATIONAL Dictionary 1712 (24 ed. 1957). 

26 Id. at 1664. 

27 Ariz. Rev. Stat. § 15-255 (1956). 
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to that effect by the court. From these considerations it is submitted, as 
the dissenting opinion aptly stated,”* the supreme court may have opened 
too wide a door for reviewing cases by certiorari, especially when the 
statuory right of appeal is given to the distressed party. 


Richard E. Skousen 


STATE OFFICERS—ATTORNEY GENERAL—RIGHT TO INSTITUTE ACTION 
Acainst STATE AGENCy.—Pursuant to its statutory authority,’ the Ari- 
zona State Land Department authorized the sale of some state land at 
public auction. Acting in behalf of the state, the Attorney General peti- 
tioned the superior court to enjoin the Land Department from commenc- 
ing the sale. A temporary restraining order was granted whereupon the 
Land Department applied to the supreme court for a writ of prohibition 
requiring the superior court to refrain from any further action in the 
proceeding instituted by the Attorney General.? On prohibition, held, writ 
granted. The Attorney General lacks authority to institute an action on 
behalf of the State of Arizona to enjoin the State Land Department from 
selling public lands. Arizona State Land Dep't v. McFate, 87 Ariz. 139, 
348 P.2d 912 (1960). 


By the time of the colonization of America, the Attorney General 
in England had numerous and varied functions as the chief law officer 
of the crown.’ In general, he controlled and maintained all litigation on 
behalf of the crown and could both intervene and institute all actions 
which were of concern to the general welfare.‘ On the theory that the 
prerogatives which pertained to the crown in England are vested in the 
people of this country,’ the Attorney General is vested in some states 
with common law powers without express constitutional provision for 
the office.‘ 





28 Forman v. Creighton School Dist. No. 14, 87 Ariz. 329, 351 P.2d 165, 169 
(1960) (L. Udall, J., dissenting). 


1 Ariz. Rev. Stat. § 87-236 (1956). 

2 A petition for a writ of prohibition is the proper procedure to challenge the 
jurisdiction of the lower court over the parties before it. D. W. Onan & Sons v. 
Superior Court, 65 Ariz. 255, 179 P.2d 248 (1947). 

Holdsworth, The Early History of the Attorney and Solicitor General, 13 Inu. L. 
Rev. 602 (1919). 
( . _— Stages Inc. v. State ex rel. Hewitt, 157 Miss. 576, 128 So. 759, 763 

1930). 

5 2 THORNTON, ATTORNEYS AT LAw 1148 (1914). 

6 There are two states without constitutional provision for the office of Attorney 
General: Indiana and Oregon. Indiana denies common law powers to its Attorney 
General. State ex rel. Steers v. Criminal Court of Lake County, 232 Ind. 443, 112 
N.E.2d 445 (1953). On the other hand, Oregon affirms them. Gibson v. Kay, 68 
Ore. 589, 137 Pac. 864 (1914). 

The Maine constitution simply provides for the election of the Attorney General. 
Me. Const. art. IX, § 11. It has been held that this confers upon him the status of 
a constitutional officer and that he has common law powers and duties. Withee v. 
Lane & Libby Fisheries Co., 120 Me. 121, 113 Atl. 22 (1921). 
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The more common mode of establishment, however, is by constitu- 
tional enactment and the jurisdictions fall generally into two categories: 
(1) those which merely provide for the office, and (2) those which pro- 
vide for the office and state that its duties shall be as prescribed by law.’ 
Arizona falls within the latter classification.? Of the jurisdictions with 
provisions substantially similar to those of Arizona, the vast majority 
hold that the Attorney General has powers as were recognized in the com- 
mon law office.’ This result is often reached by interpreting the phrase 
“as prescribed by law” to indicate statutory law and viewing the stat- 
utes in force in these states adopting the common law “. . . as adopting 
not only the common-law rights and remedies of litigants, but also such 
common-law powers of public officers as were possessed by similar 
officers in England. . . .”" Furthermore, the powers and duties of the 
Attorney General were so varied and multitudinous, that the framers 
of the various constitutions would have found it impractical to enumer- 
ate them specifically." 


In the first Arizona case considering the subject, it was held that the 
Attorney General was not a common law officer and that his powers and 
duties could be ascertained only by resort to the statutes.’? In the in- 
stant case, the court searched the statutes to find legislative authority 
which would allow the Attorney General judicially to oppose the deter- 
mination of the Land Department. Finding none, it was concluded that 
he was without standing to institute the action. It was further reasoned 
that the fundamental concept of the Attorney General’s office is that of 
legal advisor to the state departments. Thus: 


. .. the initiation of litigation by the attorney general in furtherance 
of interests of the public generally, as distinguished from policies 
or practices of a particular department is not a concomitant function 
of this role." 


7 Comment, 16 N.C.L. Rev. 282 (1938). For a digest of the various state consti- 
tutional provisions, see LEGISLATIVE DRAFTING RESEARCH FUND, INDEx DIGEST OF 
StaTE Constitutions 35-42 (1959). 

8 Ariz. Const. art. V, 88 1 & 9. 

? See Comment, supra note 7, at 285 n.23. 

10 State ex rel. McKittrick v. Missouri Pub. Serv. Comm’n, 352 Mo. 29, 175 
S.W.2d 857, 861 (1943). Accord, State ex rel. Williams v. Karston, 208 Ark. 703, 
187 S.W.2d 327 (1945); State v. Finch, 128 Kan. 665, 280 Pac. 910 (1929). 

11 Shepperd, Common Law Powers and Duties of the Attorney General, 7 BAYLor 
L. Rev. 1 (1955). 

The legislatures of those states recognizing the common law powers of the Attor- 
ney General may either enlarge or subtract from them. E.g., Johnson v. Common- 
wealth ex rel. Meredith, 291 Ky. 829, 165 S.W.2d 208 (1942); State v. McFeeley, 
136 N.J.L. 102, 54 A.2d 797 (1947). Illinois is the only state which holds that the 
legislature may not subtract from these common law powers. People ex rel. Barrett 
v. Finnegan, 378 Ill. 8387, 88 N.E.2d 715 (1941). 

12 Shute v. Frohmiller, 53 Ariz. 483, 90 P.2d 998 (1989). Accord, Westover v. 
State, 66 Ariz. 145, 185 P.2d 315 (1947); State ex rel. Frohmiller v. Hendrix, 59 
Ariz. 184, 124 P.2d 768 (1942); Conway v. State Consol. Publishing Co., 57 Ariz. 
162, 112 P.2d 218 (1941). 

13 Arizona State Land Dep’t v. McFate, 87 Ariz. 189, 348 P.2d 912, 915 (1960). 
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The Attorney General in Arizona is thus greatly restricted in his 
ability to institute actions which he may deem to be in the public inter- 
est. A private citizen, in a situation such as the one in the present case, 
has probably neither the desire to sue nor the standing to do so.’ The 
decision to oppose the official determination of a state agency would, 
then, vest only in the Governor.'® Yet there seems no reason why the 
power in the Governor should necessarily negate the power of the Attor- 
ney General to institute suits in the interests of the general welfare." 
It has thus been held in other jurisdictions that the authority of the 
Attorney General as a law enforcement officer is not inconsistent with 
that of the Governor.'? Nor would there seem to be anything inconsistent 
in the Attorney General advancing the unconstitutionality of a statute 
which a state agency is seeking to enforce;'® for if the statute is unconsti- 
tutional, the Governor, as well as the administrative departments and the 
people, has a vested interest in having a determination of its validity. 


The proposition advanced by the present case may greatly impede 
law enforcement in Arizona.'? With the expanding role of administrative 
agencies it is more important than ever to have a state officer who is 
charged with the protection of the interests of the people and who has 
ready access to the courts for this purpose. The Attorney General, rather 
than the Governor, has the machinery to accomplish this on his own in- 
itiative. However, in view of the present case, it will be up to the Legis- 
lature to expand the powers of the Attorney General so as to give him 
the authority now enjoyed by his counterparts in most jurisdictions. 


Howard N. Singer 





14 Cf. McCarthy v. McAloon, 79 R.I. 55, 83 A.2d 75 (1951). 

15 Arizona State Land Dep’t v. McFate, supra note 18, at 918. 

State ex rel. Morrison v. Thomas, 80 Ariz. 327, 297 P.2d 624 (1956), would 
seem on its face to support the claim of the Attorney General in the present case. 
In that case, the court said that “. . . the narrow question is whether the Attorney 
General can represent the State without the permission of the administrative officer 
whose department has been given the authority to handle such affairs generally.” 
Id. at 331, 297 P.2d at 627. The court concluded that he could, saying that the 
Attorney General “. . . like the Governor, [may] go to the courts for the protect- 
tion of the rights of the people.” Id. at 332, 297 P.2d at 628. While not expressly 
overruling the Thomas case, the court distinguished it from the present case. Arizona 
State Land Dep’t v. McFate, supra note 18, at 917-18. 

16 Cf. Montgomery v. Sparks, 225 Ala. 343, 142 So. 769 (1982). 

17 McDowell v. State, 243 Ala. 87, 8 So. 2d 569 (1942). Accord, State of Ohio v. 
Arnett, 314 Ky. 403, 234 S.W.2d 722 (1950). 

18 Wilentz v. Hendrickson, 183 N.J. Eq. 447, 33 A.2d 366 (1943), affd, 135 N.J. 
Eq. 244, 38 A.2d 199 (1944). 

9 The proposition advanced by the present case that the Attorney General may not 
oppose a state agency without a specific legislative grant of authority, since it is 
his duty to represent and advise them, was urged upon the Washington court which, 
like Arizona, does not recognize the common law powers of the Attorney General. 
State ex rel. Winston v. Seattle Gas & Elec. Co., 28 Wash. 488, 68 Pac. 946 (1902). 
In response the court stated: 
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Torts—ATTRACTIVE NuIsANCE—ARTIFICIAL Bopy OF WATER May 
Be Supyecr or Liapmity.—The plaintiffs year old son drowned in the 
defendant’s swimming pool which was open, visible and easily access- 
ible to children passing on the street. The trial court granted defend- 
ant’s motion to dismiss on the grounds that a body of water is a common 
danger which would not come within the attractive nuisance doctrine. 
On appeal, held, reversed. A body of water which is artificial may be an 
attractive nuisance even though it is neither unusual nor uncommon. 
King v. Lennen, 1 Cal. Rptr. 665, 348 P.2d 98 (1959). 

It is generally said that occupiers of land owe no greater duty to 
trespassers than to refrain from inflicting wilful or wanton injury’ re- 
gardless of whether the trespasser is a child or an adult.? With the de- 
cision in the “turntable case” the courts introduced an exception to this 
general rule which became known as the attractive nuisance doctrine.‘ 
Basically the original doctrine stated that one who maintained upon his 
premises a condition or instrumentality which was dangerous to young 
children because of their inability to realize the danger, and which 
might reasonably be expected to attract young children to the premises, 
was under a duty to exercise reasonable care to protect them against 
the dangers of the attraction.5 

One theory behind the doctrine was that the attraction was consid- 
ered an invitation which made the children invitees and imposed upon 
the occupier of land the duty of ordinary care.‘ This attractive nuisance 
exception could be so extended as to circumvent the general rule as to 
children. For this reason some courts refused to accept the doctrine,’ 





The legitimate conclusion of such an argument is that the Attorney General 
must . . . sit supinely by and allow state officers to violate their trusts and 
that, instead of preventing such actions, it is his duty to defend the delinquents. 
The law cannot be given any such construction. His paramount duty is made the 
protection of the interest of the people . . . and, where he is cognizant of viola- 
tions of the Constitution or the statutes by a state officer, his duty is to ob- 
struct and not to assist, and where the interests of the public are antagonistic 
to those of state officers, or where state officers may conflict among themselves, 
it is impossible and improper for the Attorney General to defend such state 
officers. State ex rel. Dunbar v. State Bd. of Equalization, 140 Wash. 361, 249 
Pac. 996, 999 (1926). 


1 Buckeye Irrigation Co. v. Askren, 45 Ariz. 566, 46 P.2d 1068 (1935); Salt River 
Valley Water Users’ Ass’n v. Compton, 89 Ariz. 491, 8 P.2d 249 (1982); Salladay 
v. Old Dominion Copper Mining & Smelting Co., 12 Ariz. 124, 100 Pac. 441 (1909); 
Prosser, Torts 432 (2d ed. 1955); 16 ForpHaM L. ReEv., 295, 297 (1947). 

2 ForpHaM L. Rev., Ibid. 

3 Sioux City & Pac. R.R. v. Stout, 84 U.S. (17 Wall.) 657 (1874). 

4 Barnhill v. Mt. Morgan Coal Co., 215 Fed. 608 (E.D. Ky. 1910); Illinois Cen- 
tral R.R. v. Wilson, 23 Ky. L. Rep. 684, 63 S.W. 608 (1901). 

5 Annot., 36 A.L.R. 53 (1925). 

6 Kopplekom v. Colorado Cement Pipe Co., 16 Colo. App. 274, 64 Pac. 1047 

1901 


7 Annot., 36 A.L.R. 66 (1925). 
One court criticises the doctrine by saying that the trend is to make everyone 
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and those who accepted it were careful to see that the doctrine was 
properly restricted.® If all things which aroused the curiosity of children 
and which held some element of danger for them could be thought of 
as attractive nuisances, there would be no limit to the instrumentalities 
and conditions to which the doctrine might apply;’ therefore the courts 
often limited its application to things which were special, unusual, un- 
common or artificial." 

Within that limitation, bodies of water were excluded from the 
operation of the doctrine because they were considered so common that 
their perils were obvious even to the youngest child."' However, the 
advent of Section 339 of the Restatement of Torts changed the character 
of the approach to liability." Whereas previously liability had been based 
on that which was unusual, uncommon, or artificial,"* the Restatement 
where accepted by the courts, grounded its liability on those things 
which were artificial only and seemed to disregard the “unusual” and 
“uncommon” elements which had existed before.'* Many authorities felt 
this greatly extended the coverage of liability.. In keeping with older 
reasoning, the California court had on numerous occasions held that 
bodies of water were not attractive nuisances because they were very 
common."* In the instant case the California court has followed the Re- 
statement’s much expanded version of the doctrine.” 

In Arizona a great deal will depend on which theory is adopted. 
The only case of this type decided in Arizona was Salladay v. Old Do- 
minion Copper Mining & Smelting Co. where it was held that an open 





responsible for the safety of children except the parents. Zartner v. George, 156 
Wis. 181, 145 N.W. 971 (1914). Some courts feel the reasons for the doctrine do 
not justify the material restrictions which it places upon the enjoyment of real 
property. Kaproli v. Central R.R., 105 N.J.L. 225, 143 Atl. 348 (1928). 

8 Cox v. Alabama Water Co., "216 Ala. 85, 112 So. 352 (1927); Shell Petroleum 
Corp. v. Beers, 185 Okla. 331, 91 P.2d 777 ( 19388). 

9 Missouri, K. & T. Ry. v. Dobbins, 91 Tex. 60, 40 S.W. 861, 864 (1896). 

10 Shell Petroleum Corp. v. Beers, supra note 8; Brown v. Salt Lake City, 33 
Utah 222, 93 Pac. 570 (1908). In the late 19th Century this doctrine was born 
out of the conflict between society and industry after the latter had introduced 
new, unusual and often dangerous machinery on the American scene. Considering 
this background, it is not surprising some courts wanted to restrict this doctrine 
aay _ machinery and appliances. Overhold v. Veiths, 98 Mo. 442, 6 S.W. 74 

" Annot., 12 A.L.R. 2d 1262 (1949). 

12 RESTATEMENT, Torts § 339, comment a (1934); 85 Notre DamMeE Law. 463, 
465 (1960). 

2 See note 11 supra. 

4 RESTATEMENT, Torts $ 339 (1984). 
aiuamonn & James, Torts 1451 (1956); 85 Notre Dame Law. 468, 465 

16 Knight v. Kaiser Co., 48 Cal. 2d 778, 312 P.2d 1089 hago” Melendez v. City 
of Los Angeles, 8 Cal. 2d 741, 68 P.2d 971 (1987); Doyle v. Pacific Elec. Ry., 6 
rer ay 550, 59 P.2d 93 (1936); Peters v. Bowman, 115 Cal. 845, 47 Pac. 118 

7 King v. Lennen, 1 Cal. Rptr. 665, 666, 348 P.2d 98, 99 (1959). 
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flume was not an attractive nuisance.'"* However, since then there have 
been several cases of attractive nuisances where the court quoted and 
followed the Restatement of Torts, but none of these dealt with a body 
of water. They were cases involving electric current,'? blasting powder,” 
and dynamite caps,”! which could just as well fit under the reasoning 
of either the older cases or the Restatement because they were not only 
uncommon but also artificial. 


Because Arizona has a vast area of desert, we are faced with the 
problem of having several types of bodies of water which are both 
artificial and common. Among these are the irrigation ditches and the 
swimming pools. With the ever increasing number of private and mu- 
nicipal swimming pools in the Southwest, it is doubtful if they could be 
classed as uncommon, and certainly the miles of irrigation ditches would 
not be considered unusual. Therefore, the older rule which excludes 
bodies of water from the operation of the attractive nuisance doctrine 
could find justifiable application. However, if the Restatement’s theory is 
adopted in Arizona, it is possible that occupiers of land will find them- 
selves burdened with heavy responsibilities for the protection of children. 


Robert L. Johnson 





18 Salladay v. Old Dominion Copper Mining & Smelting Co., supra note 1. 
19 Downs v. Sulphur Springs, 80 Ariz. 286, 297 _— 839 ‘(1956 ). 

20 Buckeye Irrigation Co. v. Askren, supra note 1. 

21 MacNeil v. Perkins, 84 Ariz. 74, $24 P.2d 211 (1958). 





Book Reviews 


Muutary Evience. By Joe H. Munster' and Murl A. Larkin.” Indiana- 
polis: Bobbs-Merrill Co., Inc., 1959. Pp. xix, 562. 


Military justice is an important phase of military law. Codes under 
which it has been administered are as old as the profession of arms. The 
purpose of such codes has been to provide a uniform rule for the ad- 
ministration of military justice. Military evidence has always been of 
vital importance in that endeavor. In the United States the first code is 
to be found in the Articles of War enacted by Congress in the exercise 
of the constitutional power contained in Article I, Section 8, Constitu- 
tion of the United States, “to make rules for the government and regu- 
lation of the armed forces.” That code had its inception when the second 
Continental Congress on June 14, 1775, resolved that a military force 
should “be immediately raised” and on the same day appointed a com- 
mittee consisting of George Washington, Philip Schuyler, Silas Dean, 
Thomas Cushing, and Joseph Hewes “to prepare rules and regulations 
for the government of the Army.” On June 28 of that year a code of 
sixty-nine articles was presented to the Congress and adopted by that 
body. The duties of the committee were apparently not arduous be- 
cause it seems that the code presented was substantially a copy of 
that in effect in the British service, the articles of which had their in- 
ception in remote antiquity.* 


Over the nearly two centuries which have passed since the adop- 
tion of our first code, our Army and Navy and more recently, our Air 
Force, developed procedures, under specific authority of Congress, which 
each service deemed essential to the operation of military discipline in 
its own service. The effectiveness of any code of military justice is test- 
ed by operation in time of war. Accordingly, from time to time and 
especially after the various wars, the procedures were reviewed and 
changed to meet modern war conditions. 


The most recent change in the law on this subject was the Act 
of Congress passed in 1951 entitled The Uniform Code of Military Jus- 
tice.* Under authority of that statute there was published The Manual for 





1 Captain, U.S. Navy. 

2 Captain, U. S. Navy. 

3 WinTHRop, MimiraRy LAw AND PRECEDENTS 17-22 (2d ed. 1920). 
4 10 U.S.C. §§ 801-940 (1958). 
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. Court-Martial 1951, a relatively small publication which was intended 
as a guide for carrying out the law. The effective date of the code and 
the manual was May 31, 1951, on which date all previous manuals and 
codes were superseded. One of the principal purposes of the legislation 
was to bring all our military services under one uniform disciplinary 
code. Among the more important changes were: the provision of a 
single Court of Military Appeals; a provision requiring that all law 
officers (formerly law members) of general courts-martial be law- 
yers; a provision permitting enlisted men on trial before general or spe- 
cial courts-martial to be entitled to have enlisted men sit as members 
of the court, and a provision that in all general courts-martial both 
the trial counsel and defense counsel be lawyers who are qualified, 
licensed to practice and certified by the Judge Advocate General of 
their service to be competent. There is a further related provision which 
requires that when the trial counsel of a special court-martial is a quali- 
fied lawyer, the defense counsel be likewise qualified. There are a 
number of other changes of consequence, both as to the law and as to 
procedure. 


The most far-reaching of the changes was the establishment of a 
United States Court of Military Appeals. The eligibility of a member 
of the armed forces for appointment to the court is precluded by the 
requirement that the court “shall consist of three judges appointed from 
civil life.” A further restriction is provided by the language of the stat- 
ute which provides that “Not more than two of the judges shall be ap- 
pointed from the same political party.” The code provides that ex- 
cept in somewhat rare instances wherein the action by the president 
or a secretary of a service is required, the action of the appellate court 
shall be final on all questions of law. 


The underlying purpose of codes of military justice is to provide 
a fair and just procedure whereby persons charged with military of- 
fenses may be brought to trial promptly, the records of trial in the case 
of those found guilty expeditiously examined for legal sufficiency, and 
that whatever sentence is approved be executed without delay. It 
should be noted that admission of persons to bail is unknown in the 
military establishment. Long delays for any reason, though undesirable, 
are not fatal to the administration of military justice in time of peace. 
However, in time of war it is imperative that all phases of military jus- 
tice operate with a minimum of delay consistent with justice. Delays 
such as was witnessed in the recent case of Chessman in California, in 
time of war, would seriously impair military discipline. Any avoidable 
delays which would operate to load up the military establishment with 
persons awaiting trial or approval of sentences might lead to grave 
consequences. 
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After every war it appears to have been customary to investi- 
gate military justice during the preceding war period. The primary com- 
plaints have been that the proceedings were unduly expedited and that 
the sentences were severe. To these complaints the military has answered 
that in time of war expeditious justice is essential to military discipline 
and that sentences should be sufficiently severe to compel immediate 
compliance with directives. The military points out that all sentences 
should be reviewed, adjusted and equalized, by appropriate authority 
at a subsequent time, and that in practice it always has been done. At 
such investigations it has been frequently urged that final control be 
taken from the military and placed under civilian auspices. The present 
code had that objective in view and has placed final control as to the 
law in the Court of Military Appeals. This was a step forward in that, 
appeal on the law to an independent judiciary is permitted in military 
cases. The military has no cause for complaint since the system re- 
lieves military authorities from a responsibility which has sometimes 
been onerous. Operation under the new code has been in effect since 
1951 and has proved to be highly satisfactory to all concerned. 


Some appreciation of the extent of the practice of criminal law 
in the armed forces may be gleaned from the fact that in the calen- 
dar year 1957, 181,171 cases were tried by courts-martial. To be sure, 
as in the operation of the criminal courts in civil administration, the 
vast majority of those cases were disposed of by summary courts-mar- 
tial. Nevertheless, a very considerable number of the cases were finally 
passed upon by the Court of Military Appeals. Already, nine volumes 
of Reports of the Court of Military Appeals have been published. An 
indication of the number of lawyers who are or expect to be engaged in 
one phase or another of the court-martial procedure is indicated by the 
fact that 7,500 lawyers have been admitted to practice before the Court 
of Military Appeals. The civilian attorneys admitted to practice before 
that court far outnumber those in the armed forces, and all of the fifty 
states are represented. 


Coming now to the matter of military evidence, Article 36 of the 
Uniform Code authorizes the President to prescribe procedures, in- 
cluding modes of proof, in cases before courts-martial, by regulations 
which “so far as he deems practicable, (shall) apply the principles of 
law and the rules of evidence generally recognized in the trial of crim- 
inal cases in the United States District Courts. . . .” This is not a new 
provision since it has been the law and the general practice for many 
years. Over the centuries of military experience, there have been devel- 
oped many offenses of purely military character which have no coun- 
terpart in civil administration. Offenses of this character are illustrated 
by the military offenses of desertion, conduct unbecoming an officer 
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and a gentleman, malingering, and forcing a safeguard. There is also 
a catch-all article known as the “General Article” which proscribes “all 
disorders and neglects to the prejudice of good order and military dis- 
cipline in the armed forces, (and) all conduct of a nature to bring dis- 
credit upon the armed forces. . . .” Under the customs of the service, 
and long practice, there has been built up a body of rules of evidence 
which is distinctive, and in many respects is at variance with the rules 
applicable in the United States District Court. 

Although some of the saber rattling, which formerly characterized 
courts-martial, has largely disappeared, much formality continues and 
at all levels the courts operate with full military dignity. Civilian attor- 
neys trying cases before military tribunals sometimes find themselves 
embarrassed by unfamiliarity with procedure and the rules of military 
evidence. For example, since every record of trial is subject to an auto- 
matic review on the facts as well as the law, the failure to make timely 
objection and to take prompt exception to what is considered an ad- 
verse ruling of law by the court does not have quite the serious effect 
that it does in civil proceedings. Frequent objections on minute technical 
matters, taken in the manner customary in civil courts, has a tendency 
to irritate members of courts-martial who are not familiar with civilian 
practice and they are prone to consider repeated trivial objections as 
annoying and unnecessary interruptions.* 

The rules of military evidence are binding upon every military tri- 
bunal from the summary court-martial, the lowest echelon, to the Court 
of Military Appeals. Members of summary and special courts-martial 
are not required to be lawyers and, in practice, normally the officers 
selected have not had the benefit of a formal legal education. With the 
. exception of the law officer, this applies to the membership of the gen- 
eral court-martial. However, every effort is made to select men for these 
duties who have had long experience in disciplinary matters. All have 
received training intended to fit them for this duty, and many whom 





5 In the case of the trial of General Yamashita before a war crimes tribunal 
in the Phillipine Islands after World War II, the prosecutor and the defense counsel 
and their assistants were Army officers who were experienced civil lawyers. The pro- 
cedure followed neither the military nor the civil practice, but the court was com- 
posed of military personnel. Each side made frequent objections in the approved 
civil court fashion. Some of the objections were taken in a heated manner. Many 
were overruled by the use of the phrase “not sustained.” General Muto, who was 
the Chief of Staff for General Yamashita, was present at the trial. He understood 
no English and was wholly unfamiliar with American military or civil legal pro- 
cedures. He concluded that the word “objection” had some reference to a civilian 
whose name was “Mr. Jackson.” He asked the Japanese interpreter, “Who is this 
Mr. Jackson Captain Reel is always talking about? He always jumps up and says 
‘Jackson’.” When it was ascertained that “Jackson” was General Muto’s under- 
standing of the frequently voiced word “objection” he was informed by the inter- 
preter that “Jackson’s last name was “Not sustained.” (Case of Yamashita by Cap- 
tain A. Frank Reel). 
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this reviewer has known have been truly expert in the limited field in 
which they are called upon to act. The system of automatic review is 
extensive. Every case receives at least one review. The more serious 
cases are reviewed at successive echelons up to and including the Board 
of Review in the Office of the Judge Advocate General of the service 
concerned. At these various levels the examination is by lawyers who 
are expert in their field. Cases involving contested questions of law 
and certain other classes are taken on appeal to the Court of Military 
Appeals. It has been said that this elaborate system of automatic exam- 
ination and review insures that an innocent man is never convicted. It 
has been said also, that by the same token, the system is such that 
precious few guilty persons escape conviction. 

All career lawyers in the armed forces have available to them ade- 
quate research facilities with which to perform their duties. Non-law- 
yers, especially in the lower echelons, have only a minimum of research 
facilities available to them since their limited practice of law is only one 
of many important functions they are called upon to perform. However, 
free legal advice is always available to them and it is surprising to learn 
the extent to which these laymen avail themselves of that advice. 

In their publication, Military Evidence, Captain Munster and Cap- 
tain Larkin, both of the United States Navy, have sought to produce 
a volume which will meet the needs of the non-lawyer in the lower 
echelon as well as the professional lawyer, whether in civil life or in 
the military service. The authors have succeeded admirably in their 
endeavor. The format of the book is excellent. It covers the field well 
and is carefully written in simplified language which can be readily 
understood by laymen and at the same time may be perused by pro- 
fessionals with great profit. It is well annotated, and is a work which 
could only have been accomplished after painstaking research. The 
extreme care in preparing the index makes it a most usable publication. 
In the opinion of this reviewer, there is a definite field for this publi- 
cation, it is timely, and, in Navy terms, it is entitled to the salute of 
“Well Done.” 

THoMas H. GrEEN* 
Major General, Retired. 


* Professor of Law, University of Arizona. 
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